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Information as 


to Denver Meeting 


A‘ RANGEMENTS for the forthcoming annual 
meeting at Denve re now being made as 
rapidly as | yy the Committee of the Amer- 
ican Bar A the Colorado Committee 
at Denver March issue, we expect to print 
1 complete he hotel accommodations, with 
rates and er details as are available at that 
time. The | ected for the headquarters will, 
Wwe underst be ann ed 
Against “Frozen Endowments’’ 
ega ssion and the medical profession 


free leg 
are sh 


ter besi 


expert testi 


‘frozen e1 


es 


na ’ ' S 


interest in another mat 


the problems connected with 


‘ly, in a campaign against 


is term is meant “funds 


permanently dedicated to restricted objects and en- 
dangered | escence as those particular pur- 
poses becot quated.” Not long since, an appeal 
was mad ublic, signed by a distinguished 
group ( luding ex-presidents of 
the Ame Medical Association and leading 
members « cognized bodies of the profes- 
sion, ca ention to some of the difficulties that 
irise fr empt testators, in establishing 
funds purposes, to forecast the course 
of events definite period. Recently, also, a 
commis tee vell-known lawyers of the 
country ha ( statement as to this problem 
ind re the ( lity Trust plan as a 
necific ; lealing with it 
‘Eve enced attorney,” the statement 
iys sion to witness the unfortunate 
effects ittendant upon the inclusion of 
1exi ns s and trust agreements 
ating le trusts The history of these 





charitable trusts—established frequently in perpetu- 
ity—has demonstrated that their effectiveness would 
have been increased and the welfare of mankind 
promoted if their terms had made provision for 
possible changes in the particular beneficiaries 
originally chosen or in the channels selected for the 
application of the funds; this for the reason that 
the passage of time, the progress of civilization and 
the increasing concern of the state in matters affect- 
ing public welfare are constantly rendering trusts 
created for specific purposes obsolete or superfluous 
and making literal compliance with their terms un- 
wise or impossible.” These lawyers suggest that 
members of the profession drafting instruments 
creating trusts for charitable purposes give consid- 
eration to the administrative machinery made 
possible by the New York Community Trust Plan, 
under which provision is made for the custody and 
distribution of the fund in accordance with the 
testator’s desires, with a further provision author- 
izing the distribution committee to act in his behalf 
if changed conditions in the future make a different 
disposition necessary or desirable to accomplish 
more adequately the general charitable objects of 
the grant. 


Special Meeting on Bar Organization 
RESIDENT CHESTER I. LONG of the Amer- 
ican Bar Association has appointed Frederick A. 

Brown, Wm. P. MacCracken and Walter H. Eck- 
ert, all of Chicago, a special committee to cooperate 
with the Conference of Bar Association Delegates in 
regard to the forthcoming special meeting of 
that Section, to be held at Washington, D. C., on 
\pril 28 

Chairman Charles E. Hughes of the Conference 
has recently sent the following letter to Presidents 
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and Secretaries of State and local Bar Associations 


in connection with this very important event in the 
history of the bar: 


“Feb. 8, 1926. 
“Dear Sir: 
“In compliance with the action of its Council 
with the concurrence of the Executive Committee 
of the American Bar Association, a meeting of the 


\ssociation Delegates is called 
, Wednesday, April 
advancing legis 
the State bars of 


Conference of Bar 
to be held in Washington, D. ¢ 
28, 1926, to means for 
lative action officially 
the several States 


conside r 
organizing 
“The program of the meeting will include the 
following : 

“1. Reports from the State bars of the several 
States in which the bar of the State has been off 
cially organized under legislative enactment 

“2. The progress which has been made toward 
favorable legislative action in States where bar asso 
ciation bills are now pending in the legislatures. 
“3. Reports from State bar associations where 
the subject matter has been acted upon or ts 
under discussion. 

“4. The form of act ni 
tional provisions limit the p 
given an officially organized State bar 
5. A general discussion of the advantages to 
be gained through official State bar organization 

“6. Action by the 

“The meeting of the 
the meeting of the American Law Institute, and the 
officers of these two organizations have under dis 


where constitu 
which may be 


cessary 


wers 


Conference 


Conference will precede 
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cussion plans looking to cooperation in the matter 
of a reception at the White House, a dinner, and an 
exchange of courtesies which should tend to 
increase the success and interest of both meetings. 


“We should know at the earliest moment who 
are coming, and I am therefore urging you to send 
your list to Mr. Herbert Harley, secretary, 920 City 
Hall, Chicago, as soon as possible 

“The American Bar Association sends five dele- 
gates, while each State bar association is entitled 
to three and each local bar association to two dele 
gates. In order to insure full representation, it is 
suggested that alternates also be named and they 
will be given the privileges of the floor 

“The movement for legislation providing for 


| 


the official organization of our State rs is one of 
the hopeful means for the attainment of a 
orderly and efficient administration justice, and 
it ought to command our earnest and self-sacrificing 


support 


more 


Faithfully 
CHARLES | 


yours, 


Chairman of the Confere 
4 Isso iat on Di { If 5 


Agenda for Meeting of Commerce Committe 


E have received the following notice from the 
\ Chairman of the Committee on Commerce, 
Trade and Commercial Law relative to the hearings 
to be conducted in New York City 
The Committee on Commerce, 
mercial L: of the American 


rade and Com 


iW Bar Asso 








Delaware Corporations 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations. 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Second Edition, 1925) 

by Josiah Marvel 
Full text of law, annotated with all decisicns, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corporations. 


Cloth bound 268 pages Price $3.00 Postpaid 











CORPORATION SERVICE COMPANY 


Equitable Buildins Wilmingtoa, Delaware Tel. Wilmington 132 








NEW AND USED LAW BOOKS 


We have just issued 
catalogue of our very complete 
and large stock, and 
be mailed on request. 





new 


COD\ 
Special prices in order to re 
duce our stock. 
Practically all of the stand 
ard sets including: 


Federal Re- Unites States 
porter Reports 
rrinity Series, Ruling Cass 

i! Law, 


Century Digest 


YOUR CORRESPONDENCE SOLICITED 


THE HARRISON COMPANY 
LAW BOOK PUBLISHERS 


42-44 E. Hunter St. Atlanta, Georgia 
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Answers to The Bar on 
Protected Trust Investments 
Announced December, 1925 


“The additional protection afforded by the Declaration of Trust— 
creating a $2,000,000 Special Reserve Fund to protect certain invest- 
ments made by the Chicago Title & Trust Company as Trustee— 
lies, of course, entirely in the fact that the Company waives the 
defense available to trustees that an investment made with due care 
in securities authorized by the Statute, relieves the trustee from 


the loss.” 


CHICAGO TITLE & TRUST COMPANY 


69 W. Washington Street, Chicago 
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5 Assets Over $25,000,000 No Demand Liabilities Protected Trust Investments 
x) 

y) 

" 

BeseseSe5252525252525eSeSeSes ees eSeSeSeSeSeSeSeSeS 
















hold a public meeting in the Chamber of Commerce Wednesday, April 14, 1926 
Building, 65 Liberty Street, New York City, Tues- 10 A. M. 
} ] j _ This ] . 2 - 5 
day, Wednesday and Thursday, April 13, 14 and 15, - ; > E = 
1926, for discussion and recommendation by all per- ] a to a United States Industrial 
sons interest in the subjects appearing upon the Ourt. 11 A.M 
agenda or that may be appropriately added thereto. - singe a ie 
The Committee cordially invites all persons inter- 1. Senate Bill No. 1006—United States Sales 
ested in any the subjects mentioned to meet with Act. 
the Committee at the time stated for their consider- 2 P. M. 
on nam 4 e un 1] to ; 1d ‘rson are e ° ° . . . 
ation, and e unabk attend im person are Fe 1. Bill relating to motor vehicles in inter-state 
quested to submit written suggestions. Sessions ol ‘ Pe : lated ia 
iO A. M commerce and upon highways receiving 
Le > Stine men prompt! ¢ ~~. F , . - 
the meeting pen promptly at United States aid. 
Tiesday nr 2 Or _ Z - 
iesday, April 13, 1926 Thursday, April 15, 1926 
10 A. M 
' 10 A. M. 
Su estions ol . . 
— a 1. Instruments relating to negotiable paper, 
New business fire insurance policies and warehouse re- 
Other subjects ceipts. 
11 A.M 2. Such amendments to the Bankruptcy Act as 
, : , ; llision have been referred by the Association 
providing tor damages . 1S10 } i ; 
er wren ap Piper i to the Committee. 
avigable waters ol the United 
+] Sp 11 A. M. 
‘ vhere more an one vessel is at ; : : 
. Executive Session. 
2P_M Province M. Pocue. Chairman. 
l. Act iting to bills of lading, inter-state . ie : 
5 di bs Special Notice to Members 
foreign commerce, being Senate Bill 


No doubt you are planning to attend the Annual Meeting 


05 £ 4} AR} oress 
; 0. 2999 Of the OStH Congress: | ____ to be held in Denver, July 14th, 18th and 16th. The Secre- 
o is © M. \mendments to Pomerene  tary’s office has undertaken to ascertain how many of the 
Lading Act members would be interested in taking a trip through one 
senate Bill No. 77 relating to payment of or more of the National Parks after the meeting is over. 
st on judgments against the United Please fill out at once the questionnaire which you will find 

ites on Page 136 of this issue and mail to the Secretary. 
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BECAUSE 


OF 


AN OVERWHELMING DEMAND 
FROM LAW SCHOOL INSTRUCTORS 
FROM ALL PARTS OF THE COUNTRY 


WE ARE PUBLISHING 


SELECTIONS FROM 


WILLISTON ON CONTRACTS 


IN ONE LARGE VOLUME 


Of over 2500 pages—Price $15.00 








This volume contains volumes one and two complete and 
a chapter from volume three of Professor Williston’s Great 
Treatise on Contracts—printed on thin paper, without change 
or abridgment, from the original plates. 





WILLISTON ON CoNTRACTs in five volumes for $50.00 is 
too heavy, financially, and too voluminous for the average 
law student’s requirements. 

It was in the effort to make this great legal classic avail- 


able for the law school men that the present volume was 
planned. 





It is now ready. Are you ready to adopt it? Your 
students will never regret this splendid opportunity to read 
“WILLISTON” if vou will lead the way. 


MHI 


| 








i 
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BAKER,VOORHIS & CO. fat 
45 JOHN ST.~ ~ ~ NEW YORK : 
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THE PROBLEMS OF THE LAW 


s as to Lay Competency to Overhaul the Law and Achieve Effective Reforms by 


Mistaken Attitude of Lawyers 


Toward Reform Movements in Past—Legal 


Distinguished from Aggregate Body of Legal Precepts—Three Elements of 
w—Practical Importance of Pure Legal Science—Problems of Today* 


By RoscoE PouNpbD 
Dean of the Law School of Harvard University 


ND GENTLEMEN 
luced to you as a professor, | shall 

to exhibit myself in one of the well- 

| rol | suppose a professor, 


I suppose, hav- 


office, is expected to be a heretic or 
le moron. He is very apt to be 
e some years of continuous study of 


subject is likely to make him a bit 
generalizations which 
md question, and a bit skep 


ire e\ 

offhand final solutions of the ques 

most f he moment upon which 
é to doubt which, therefore, is noth 

rime of heresy. He is not unlikely 


1use those same vears of continuous, 
ughgoing study of some subject are 
ike him feel cautious about talking 
ss he is clear that he understands it, 


the possibility understanding it 
tains some ideas and uses some words 
g used to put it, are api to be most 
\nd so he is not unlikely to feel 
evote such energies as he has more 


which he is immediately 
hunters, and 


subjects witl 


nstead of dodging heresy 
und explain the unexplainable in 
llable, he appears simply in the role 
noro! | makes some casual remarks, 
fessional profundity, but with individual 
I am moved this evening to combine 


of a heretic I am going 


uestion some notions that are pretty 
ded, and in particular to suggest to 
ereti ti that it is possible to 
ictical es for making smooth the 

s country through the science of 
ough research in law In the role of 


e prepared an elaborate manuscript, 


here and in which | have developed those 


length; but in the role of 
ing to put it back in my 
leave to print, and if the stenographers 
m me that the manuscript is all here. 


exactly what I shall say in the exact 
I am going to say it, I will en- 

u the gist of it in an informal fashion 
litorial in a conservative metropolitan 


heress our legislatures are 
filled with lawyers (it 
“with mem- 


Vs have een 


be more accurate to say 
i e effort of those legislatures to 
nistration of justice more effective for 
ng of the Kansas State 
; 23, 192 


its purpose, despite the huge biennial output of 
statutes, has no effect beyond increasing the density of 
what the editor is pleased to call the legal fog. His 
conclusion is that we shall have to call upon the busi- 
ness man and the worker to do what lawyers (in the 
legislature at least) are failing to do, and in some 
manner not specified, make American administration 
of justice equal to its task in the society of today. 

In this editorial, which is typical of much that 
has been said and written by editors, and preachers, 
and writers in recent years, there are three points 
which have interest for us. One is the underlying as- 
sumption that the public administration of justice in 
present-day America is not what it should be, and that 
something must and will be done about it; if not by 
lawyers, why then by the public at large. Another is 
the assumption that the lay public are entirely equal 
to the task and that it is only natural preference of 
those whose life work is in other fields for devoting 
their energies to those fields, that makes it desirable 
that the lawyers, if they will, should take the lead in 
adapting our legal machinery to the things which are 
to be done in the twentieth century. The third is the 
assumption that whatever is done for the improvement 
of American administration of justice will as a matter 
{ course be done through legislation; that the meas- 
ure of the lawyers’ opportunity is to be found in the 
relative number of lawyers as compared with laymen 
in our legislative assemblies, and that the measure of 
the lawyers’ failure to rise to the demands of that 
opportunity is to be found in the notorious deficiencies 
of our statute books. 

We may grant the first of these assumptions. 
Here the laymen is perfectly competent to judge. If 
the general security is not assured, and in most of our 
large cities it palpably is not; if the conduct of busi- 
ness and the security of transactions are impeded by 
inelastic legal conceptions involving experience of a 
simpler economic organization, which have no place 
for the every day agencies of manufacturing and 
marketing of the complex economic organization of the 
present ; if our methods of adjusting controversies and 
the organization of our courts and of judicial 
administration result in delay and expense and make 
lay administration, with its notorious defects, prefer- 
able to exact judicial ascertainment of legal rights and 
duties ; if, in short, our legal machinery, when looked 
at functionally, is in many respects ineffective and 
inadequate, no one is more likely to know it than the 
layman whose causes are ground through the legal 
mill, who pays the bills, and pays the taxes that keep 
the mill in operation. 

Conceding the first assumption, let us turn to the 
second and third. When farmers, feeling acutely the 








<) 
bo 








results of some economic maladjustment. 
apply their 


embody the product in legislation, the same editor who 


propose to 


common sense to economic affairs and 


would turn our legal machinery over to legislative 
tinkering by “business men and workers” would not 
hesitate to pronounce those farmers “visionary radi 


the rebirth of medicine 


treat diseas 


Not long ago, before 


cals.” 9 
many felt competent to 
lay common sense, and the family 
a feature of household \ 
fortunes made in the manufactur 

may serve to remind us of those good old credulous 
days. 
medical profession 


e by application 0 
medicine chest was 
certain number of 
of patent medicines 


every 


But suppose today lawyers were to say to the 
‘You have been at work upon 


cancer quite as long as we have been at work on the 
legal problems of overgrown American cities. You 
have had enormous sums and elaborate facilities for 
research. You have announced many discoveries, and 


yet people go on dying of cancer in increasing num 
Therefore, we must turn this problem of cancet 
By the application of busi 
will from this 


bers. 
over to the business men 
ness common they 
scourge.” 

If any of us were to speak in this wise, he would 
be held to be quite unsound. Yet it does not seem to 
be held radical or visionary or absurd to suggest that 
legal and judicial experience and the lessons and teach 
ings of legal history, and the results of legal and judi 
cial science may be thrown into the waste basket, and 
the solution of delicate and difficult problems of mal 
adjustment of human relations and regulation of 
human conduct be turned over to those whose expe 
rience and training are in wholly different fields 

After the Revolution, when transition from the 
simple conditions of Colonial America to the era of 
economic and political expansion put a heavy strain 
on the administration of justice, there was clamor for 
lay judges, for an American code to be made without 
regard to the legal experience of the past by American 
common sense, and for a wholesale rejection of what 
agitators were wont to call the quirks and quibbles of 
English law. This agitation has left its mark upon our 
institutions in inadequate provision for the training 
of lawyers, in exaggerated powers of juries, and in 
fetterings of trial judges, in than one of our 
commonwealths. More than one unhappy feature of 
American administration of which is a factor 
in the conditions of which complaint is made so justly 
today, is a result of short-sighted, ignorant application 
of lay common sense to difficult problems of law and 
of judicial organization and administration, 
called, not for common sense, for the uncommon 
trained | experts 

Again, when the elaborat over-refined, 
cumbersome, expensive, leg the 
eighteenth century required overhauling with the rise 
of commercial litigation, the rise of tort litigation, and 
the demand for expedition in a time of 
growth, and a land of push and rush and 
change, lay common sense was invoked once more by 
an impatient public, confident in American versatility 
and affected, it may be, by the cult of incompetency 
which is an unhappy by-product of democracy. More 
than one bad feature of the reform of American proced 
ure that swept over the country after 1850 is traceable 
to lay application of the legislative steamroller to prob- 
lems that did not admit of that sort of solution. And 
this is even more true of our administration of criminal 
justice. Nowhere has lay insistence upon legislative 


sense deliver us 


nore 


justice, 


which 
but 
sense ot 

I rmally 
il procedure of 


econonic 


restless 


tinkering with details, without regard to the legal set- 
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ting of those details, been more continuous and pet 


sistent. Nowhere have the courts been more I 
by minute and detailed provisions than in criminal law 
and criminal procedure. When complaint is made as 


to the multitude of laws, and bloated statute 


should be remembered that the pressure more laws 
and the annual infusions that bloat the statute book, 
come not from lawyers, but from laymen. [Every trade 
or business has its legislative committe¢ Those who 
cry out the loudest for fewer laws are often the first 


to urge upon the legislature some new special legisla 


tive project which, like one of Ry Vinkle’s 
drinks, is not to count 
Thus it will be seen that so far we have relied 


upon legislative application of lay common sense, 01 
upon the slow progress of development of doctrines 
and the experience of decision of litigated causes. We 
have not found it necessary in the { 
foundation for legislation, nor has any foundation be 
vond technical professional training been 
essary for the finding of law 
loday, however, when the last census tells us 
definitely shifted from a rural, agricultural society to 
an urban industrial society, we ar 

the deficiencies in our lawmaking, 


n anything 


ast to 


' ; 
by judicial decision 


, , 
e becoming acutely 


aware of 
impelled to consider how far we are 
which ought to lead us to expect that 
competently carried on 

not without blame for the prevalence 


of ideas as to lay competency to ove! aul the law and 


and are 
cess to be 
lLawvers are 
reforms by legislative formulation of 


achieve effective 


the general will. Our classical political theory is one 


of law as declared popular will. It does not distin 
guish the f the authority from the 
formulating agency behind the law’s precepts. It gir 
the impression that the words “Be it enacted” suffice 
to justify everything that follows. On the other hand, 
our current juristic theory is historical. It holds that 
law cannot be made consciously or delil can 
only be found It is skeptical as to the ethcacy oft 


source of law's 


ves 


, 
erately ; it 


conscious effort at improvement. It expects law to 
grow, as language does. It expects legal institutions 
to evolve themselves by the inherent power of the 


idea of right or the idea of freed unfolding in 
human experience. In consequence, it transfers the 
reverence which is due to the legal order from that 


legal order to the precepts for the time being by which 
we seek to uphold it It blinds lawyers to the ill- 
functioning of those precepts. It leads them to 


achieving 


over 


look possibilities of doing things better an 


the ends of law more efficaciously with improved legal 
machinery It tends to sanctify in their minds the 
details of legal precepts and leads them to assume that 
in touching any of these precepts, even on the most 
palpable grounds, and for the plainest purposes, the 
legislature is endangering the social fabrix On the 
one hand, we have a theory that invites lay tinkering 
h 


On the other hand we have a theory that decries pro 
fessional activity to improve the administration of jus 
and the lawver to f 


obstruction where he 


tice leads assume 
might easily take the lead in 
constructive exercise of creative acti 

It is worth while to recall that if lawyers have to 
their credit great achievements in the working out of 
a common law in England, and later in the adaptation 


of that common law to America and the reshaping of 
its materials to the requirements of life in the new 
world, they are chargeable with great mistakes in their 


attitude with respect to nearly every important 
ment for improvement in the administration of justice 


move- 
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in our legal t Wher mmon-law lawyers extol 
the jury it to remember that the author of the 
Mirror of et it dow1 ibuse that [ng- 
lishme pert r to try issues ot tact 
by battle, but required by law to submit issues 
to a jury r e upon the liberal 
zation of tl t means equity, we need 
o ren that é jurisdiction of 
chancer ( t s er] resisted by 
common it en in this country, 
in the last quar f the nineteent entury, the last 
of our com iulths finally gave mplete equity 
jurisdiction t urts, the t us vehemently op 
posed by the earned a eminent judge of the 
State—a just f the Supreme Court of the United 
States—wl esied mat ll results, When we 
claim cred level commercial law 
it the et ehteenth and in the nineteenth cen 
tury, and a the effective strokes of Mansfield to 
make straight i stice ommercial affairs, 
we must t rie the most liberal of 
\merican la resisted adoption of the common 
law for his tate i of the time f the Revolution, 
because of tion to what he called “Mansfield’s 
innovatio1 ust remember that the legislative 
reform 1 n nineteenth-century England, 
which is 1 tly held to be a landmark in legal 
hist | ome of the ablest 
lawye! t s reg é vith abhorrence 
bv la ¢ ( I S st reveres 
{) short stor tells the same 
stor\ he ( titution of the nited States is one 
of the : ( t f Anglo-American law 
It is justly reve by the lawyers of today But when 
t was I tte to the people for 
adopt { ( st determined opposition 
from the leadet f the professior The lawvers who 
favored it ung and of little experience or 
standing nt speeches against it were made by 
lawyers WwW me still e1 res Moreover, the 
erounds of t ections were that the instrument 
would be ingerous or even fatal to liberty; whereas 
todav law I me to re enize it as the chiefest 
safeguard of rty \gain, it is instructive to read 
what | to s ied women’s acts 
were first p1 sed vhat the had to say when 
statutes cht . wl respect to 
custod f Idret vhat they had to say when 
homeste ere firs ‘ and what they 
prophesie 1 cedure was over 
hauled of the t century lo come to 
recent I cor ire with the foregoing 
the re t » e1 ent New York lawvers, 
vhe ( ent the State Constitu- 
tion so a t of a workmer compensation act, 
was be ‘ e of tl State rruly not the 
least ! gal e against confident 
prophe é ges are made in the 
law Phe pirit of the profession that leads to 
these ‘ 9 ntee that they will 
not es 
t evet lse, we must rely 
tip t ’ the ! to be met, know 
the 1 ‘ the be met. know the 
f t la the materials, and know 
something € experience the past out of 
vhicl S e bet ight And vet so 
long as persist 1! n attitude of juristic 
pessimis s the the doing of things 
bv |] g themselves, we must expect 





the public to strike out blindly in the endeavor to do 
the best may, when bad situations arise and are 
suffered to continue. Ours is not the only profession 
which from time to time has to be reminded that it 
is a practical profession, charged with attaining practi- 
cal results Charlatans and quacks and miracle 
workers have more than once had to wake the medical 
Che 


more 


they 


profession from a period of dogmatic slumber. 
military awakened 
than once when volunteer non-professionals have led 
the way while professionals were waging wars of the 
present with the tactics and armament of the past. It 
has happened more than one that a movement from 
the outside has led to advance in naval operations, 
when the professionals had become fixed in an obso 
lete routine. These things do not mean that we can 
put our trust long or much in the non-professional. In 
a highly specialized world the tendency is toward more 
rather than toward less reliance upon the specialist 
lhere is the more reason, therefore, why the profes 
sional in field should feel bound to look at his 
profession functionally. It does not exist for its own 
is a means toward human ends. How far 
it achieves those ends and how far it falls short and 
why must be his constant study. And this will lead to 
study of how far it may achieve them better and by 
what means. Panegyrics upon law in the abstract, le 

tures on the constitution, and exhortations to obedience 
of law, will do nothing in comparison with intelligently 
directed effort to ascertain how the law works, where 
it does not work and why, and how it may be made to 
work. Only when this has been done and done well, 
shall we make enduring progress toward a régime ot 


profession has been rudely 


every 


sake It 


universal respect for the legal order 

Respect for law in the sense of respect for the 
legal ordering of relations and of conduct, which are 
at the foundation of civilized society, does not mean 
that particular legal precepts or particular legal insti 
tutious are to be beyond question. Law is the strong 
est agency of social control. It bears the brunt of the 
task of maintaining, furthering and transmitting civili 
zation. This is a universal task. The task of particu 
lar precepts and particular institutions, on the other 
hand, by which we seek to maintain the legal order in 
any given time and place, is relative to time and place 
and men and economic and social conditions An 
inquiry into how far they are adapted to the time and 
place and economic and social conditions, is always in 
order. For when we speak of the law as sacred, it is 
not law as an aggregate of rules of law that we have 
in mind, but law in the sense of the legal order. In 
truth we may easily injure the legal order by regard 
ing each item of the body of legal precepts for the time 
being as sacred. Sooner or later particular 
precept will change or become obsolete or be super 
seded, and yet the legal order may remain unimpaired 
The ambiguity of the term “law” that makes it easy 
to think of law as only a body of rules of law, ts 
quite as much a menace to the legal order on one side 
confident lay trust in legislation is upon 
another side. 

If by “law” we mean the organized mass of ma 
terials by which justice is administered in the modern 
state, law is made up of three elements. First, there 
are legal precepts—the element we have in mind when 

! aggregate of laws. The 


each 


as over 


we think of law as an 
analytical jurist has his eye on this element when he 
frames his theory of law as the command of the state 
It is because the legislator has his eye exclusively on 
this element and mistakes it for the whole, that he so 





often fails in his well meant endeavors to make law 
In the application of the precepts he has devised so 
ingeniously and formulated so carefully, some things 
constantly come into the result which his calculations 
have left out of account. Trained in a theory of law 
which also leaves them out of account, he is not 
unlikely to assume that dishonest or inefficient officials 
or a bad machinery of justice, or inherent bad tenden- 
cies in the legal profession, or a decadence in the 
morale of the people, or all of these things, are charge- 
able with miscarriage. But it is more than likely that 
the intruding and disturbing element is the law itself, 
into which his legal precept did not fit, and to which 
it has had to be adjusted 
A second element of law is a traditional art of the 
lawyer’s craft; a traditional technique of working out 
the grounds of deciding particular cases on the basis 
of received legal materials; a technique of applying 
legal precepts, and of working out their limits and 
developing new ones to meet cases to which existing 
precepts are not adapted, or for which no precepts 
are at hand. This is the element we have in mind 
when we say that law is found, not made. The his- 
torical jurist has his eye on this element when he 
defines law as custom. This is the most enduring and 
most characteristic element in any system of law. It 
gives continuity to the legal system of Continental 
Europe from third-century Rome to the present. It 
gives continuity to the common law from the time of 
Coke to the present, if not, indeed, from the Middle 
Ages. It makes English and American and Canadian 
and Australian lawyers conscious of living under one 
system, despite diversities in social, political, economic 
and geographical conditions, and despite growing diver 
sities in the legal precepts with which each is familiar 
As compared with legal precepts, this is a universal 
element. It is his possession of this technique that 
makes it possible for the lawyer to effect results with 
what otherwise would be a bewildering mass of legal 
precepts. It is his ignorance of this technique, and 
his lack of appreciation of its role as an element in 
law, that as a rule makes the work of the lay law 
reformer so futile in action 
But our theory of law ignores this element, and it 
is not unnatural that its proper and inevitable opera- 
tions are branded by the layman as judicial usurpation, 
or as technical quibbles of the lawyer 
Third, and no less important as an element of 
law, is a body of received ideals of the legal and social 
order ; a body of traditional ideals as to the end of law 
and what legal precepts and legal institutions should 
be in view thereof. This is the element we have in 
mind when we speak of law as universal and rooted in 
the eternal verities. The philosophical jurist has this 
element in mind; and so he, too, tells us that law can- 
not be made, it can only be found. With his eye exclu- 
sively on this element, he thinks of legislation, not as 
creative, but as a mere formulating process. The 
reality of the law, as he sees it, is in this ideal element. 
Legislator and jurist and judge can do no more than 
give definite formulation to details drawn from this 
ideal picture of the whole. But this view of the third 
element as the whole is mistaken as the 
analytical dogma that takes the first element for the 
whole, or the historical theory that makes the second 
element the whole. To understand law, to administer 


quite as 


justice according to law, above all to make law, we 

must understand and take account of all three 
Legal precepts, the first element, are relatively 

transient. 


When I looked recently at the note books 


AMERICAN Bar ASSOCIATION JOURNAL 





which I kept as a student at law school thirty-six years 
this home more forcil Chen 
imputed negligence was still full of life lhen courts 


was brought 


ago, 





were still trying to put the law as to negligence int 
chapter and verse of detailed rule as to what was and 
what was not negligence per se. Then it could be said 


with dogmatic assurance that, save for a few aberrant 
jurisdictions, the motive with which one ex: 
jus abutendi was quite irrelevant. Then the arbitrary 
doctrine of mutuality of remedy flourished in equity 
Consider how recently the precepts and doctrines o 
the law of public utilities have superseded a pedantic 


r¢ ised his 


‘ 


law of bailments. Consider that as late as 1870 emi 
nent lawyers were not sure that there was a law of 
torts. Consider how new is the “right of privacy.” 


Consider what the advent of motor vehicles has been 
doing to the precepts of our law of agency. Now go 
back to the report of 1825 and see what a century has 
done to the details of the old law of property, the 
details of the old common-law practice, and the statutes 
of the beginning of our polity which are the staple 
of the decisions of that time. Then compare the legis- 
lation of England, whereby the realty of a deceased 
passes to the executor, with that of Oklahoma, whereby 
the personalty passes to the heir, and remember that 
each jurisdiction claims with good reason to live under 
the common law. The details of legal precepts, when 
looked at in the light of such phenomena, seem to be 
the least part of the law. No matter whether we frame 
them abstractly and universally, or on the other hand, 
adapt them minutely to the requirements of time and 
place, we must expect them to be shaped by the tradi- 
tional technique to the requirements of the received 
ideals ; and at best their life will be relatively short. 

awyers rely upon the first element, legal precepts, 
to insure the stability of the legal order. Rigid 
precepts, precisely defined, and formal legal transac- 
tions, are the means by which, in the we have 
sought to exclude the personal element in the adminis- 
tration of justice, and so to maintain the security of 
acquisitions and security of transactions which are at 
the bottom of the economic structure. But the sta- 
bility attained solely by such legal precepts is illusory 
Interpretation, application, analogical extension and 
restriction, and the other devices by which the tradi 
tional technique shapes them to the received ideals for 
the purposes of concrete cases, can leave the form of 
words unchanged while working profound changes in 
their operation and effect. The real guarantee of sta 
bility is not in the precept element, but in the tradi 
tional technique. It is to be found in professional 
habits of mind that lead courts to decide cases on the 
basis of known materials with a known technique, and 
thus put ascertainable limits to the process of molding 
precepts to the -equirements of ideals. But it is just 
because this element is par excellence the conservative 
element in the law that we cannot ignore it in the legal 
science of a period of growth such as that upon which 
we are now entering. Not the least of the questions 
which American jurists must begin to the 
adaptability and adaptation of this technique to the 
administrative justice demanded by the urban indus 
trial society of today 

Received ideals are both element and 
an element of growth. In the maturity of our law in 
the nineteenth century, the ideal of a body of logically 
interdependent legal precepts logically deduced from a 
small body of universal legal principles, discoverable 
through comparative analysis of the comomn law and 
the modern Roman law, was a force for organizing and 





past, 


. . 
study 1s 


a stabilizing 
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systematizing the legal material which had sprung up 
in the preceding era of growth. In the formative 
period ¢ American law, from the Revolution to the 
Civil War, t eal of a body of precepts applicable 
to the social, political, economic | geographical con- 
ditions of the ne world and the ideal of free political 
institutions o1 free government, and of legal institu- 
tions and pr t idapted theret gave direction to 
the receptior f English law as the common law of 
\merica and ¢ ed us to make out of the materials 
of the English f il land | English procedure, 
a body of les materials by which justice could be 
administere vholly different society and under 
wholly differ nditions In the seventeenth and 
eighteent!l centuries, the idea of a body of legal 
precepts ! nt with the precepts of morals, and 
binding be« their intrinsic moral force and their 
appeal to the nscience, was a liberalizing agency of 
the first magnitude and made it possible for the 
medieval Eng law to become the basis of a law of 
the world. 1 third element of law changes slowly. 
Chat it é ve is seen rea when we compare 
the received f the age Coke, when lawyers 
still thought erms of the relationally organized 
society of t idle \or s, with the received ideals 
of yesterda enced profoundly by the classical 
economics political ideas of the French Revolu- 
tion, and by thx entification of the immemorial com- 
mon-law right f nglishmen, as declared by Coke 


and Blackst 


the natural rights of man. The 
ontrolling 


these received ideals play in 


judicial cde ide manifest, to give but one 
example, in every case in which courts are called on 
to apply to s | legislation the constitutional guarantee 
of due proce f law That some change may be 
taking place ; at least suggested by the common 
phenomenot five-to-f lecisions in the Supreme 
Court of the ted States 

Becau element is potentially an element of 
erowth, it 1 easily be a factor in impairing stability, 
as it obviou vas in the stage infusion of morals 
into law in t rise of the court of chancery in 
England. A feeling that a moral principle, simply as 
such and for that reason, is a legal rule, while a power- 
ful instrument iberalization and of growth, may also 
operate pov lly to he administration of 
justice let hiloso which subjects this 





tiny, seeks to give it 


element 
makes jurists, judges and 


definiten¢ f outline, 
practitioner nscious of what they are doing when 
urished in eras of legal 
yn too strongly that 
philosop! rudence, so far from unsettling the 





they resort t t, has always 


( 
crowtl It nnot be insisted up 





administratio1 f justice, things are today, must 
be our relia r removing an unsettling factor, or 
at least for minimizing its effects The unconscious 
operation of the personal, naive, social, political and 
ethical phil f the judge has become a con- 
spicuous feature of the administration of justice. In 
rural pioneer agricultural America of the last century 
this philoso] is in substance the same for judges 
nd lawyers ghout the land. Occasionally politi- 
cal ideals ites’ rights ope 1 south of Mason 
and Dixon and certain ideals of an industrial 
society began to appear in New England and in Penn- 
svlvania lay conflict between the ideals of a rural 
pioneer agricultural society, which prevailed when our 
law was formative, and the ideals of an urban indus- 
trial society, 1 be seen beneath the surface in every 


volume of the reports No amount of legislation, no 
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amount of rigid legal precepts, will meet this situation. 
We must recognize that we have to do with an element 
in law that is of no less importance than legal precepts, 
and demands scientific study no less than they, 

Lawyers must learn what we have had to learn in 
every other practical field of human endeavor, namely, 
that pure science has the highest practical importance 
Pure physics and pure mathematics in engineering, 
pure chemistry in technical manufacture, pure biology 
in medicine, pure botany in agriculture and horticul- 
ture, pure economics in business administration, and 
pure psychology in more than one of these, have 
demonstrated again and again that what seem at first 
to be purely scientific investigations, devoid of all prac- 
tical import, may yield practical results of the highest 
consequence. Nothing seems more empty that the dis- 
cussions as to the nature of law which were the staple 
of analytical jurisprudence in the last generation. Yet 
I even venture to think that a sound scientific theory 
of the nature of law, and consequent appreciation of 
the several elements that make up a body of law, will 
achieve for our constitutional law what can never be 
achieved by crude schemes for recall of judges, or 
recall of judicial decisions, or requirements of specified 
majorities of the tribunal, or any other device whereby 
questions of constitutionality are differentiated from 
everyday questions as to the law applicable to the case 
in hand. Nothing seems more academic than the 
attempt to construct a comparative anatomy of the law 
of Cloudcuckootown on the basis of analysis of English 
law and the modern Roman law, which has gone by 
the name of analytical jurisprudence. Yet its influence 
can be traced through our textbooks both as an influ- 
ence for good and as one for ill, in the attempt to 
force our common-law materials into supposed uni- 
versal categories drawn from the Roman law, which 
went on through the greatest part of the last century 
Even the metaphysical jurisprudence that prevailed on 
the Continent in the nineteenth century, at which 
Anglo-American jurists gibed if they deigned to notice 
it at all, may be shown to have had important practical 
effects on the administration of justice in the United 
States through influence on the historical school, and 
thus upon English and American law books upon which 
courts and lawyers have relied. 

If the abstract legal science of yesterday could do 
these things for the law of the last century, how much 
more may .we expect the functional legal science of 
today to do great things for the growing law of the 
urban industrial society of the present. Note the 
problems of American law as they confront every 
thinking lawyer, and the relation to each of them of a 
legal science which asks what the law seeks to do and 
how far it succeeds; which asks as to each precept and 
each doctrine and each institution what its part is or 
may be in attaining the end of the law and how far 
it plays that part well or ill; which asks as to each 
precept and doctrine and conception how far we 
achieve justice by means thereof and how far we may 
use it more effectively; which tries all materials and 
all methods by the test of the results to which they 
lead, in the endeavor to make social engineering 
through the legal order as perfect as may be in the 
time and place. 

First among the problems of the day, by general 
consent, is the administration of criminal justice. To 
make the substantive criminal law, criminal procedure, 
organization of the prosecuting machinery, organiza- 
tion and administrative methods of the tribunals, and 
organization and administration of penal treatment, all 
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of them fashioned for rural America of one hundred 
years ago, effective for their purpose in urban indus 
Just now everyone, unless 
The endut 
ing remedy must come through lawyers, and will b 
one that lawyers must administet The layman 
but treat the symptoms The things that operate 
behind the symptoms are too deepseated for him. But 
the lawyer can do little until long-continued, thorough, 
on which to worl 


trial America is a huge task 
it be the lawyer, has an infallible remedy 
| 


call 


scientific research has given a 
Next only to criminal law is the problem of legis 
lation. It is easy to decry I 
easy to declaim against the 
lative lawmaking is obviously the type of lawmaking of 
the maturity of law. If we are inclined‘to scoff at it, 
we must remember that legislation solved the problem 
of workmen's compensation when judicial efforts 
failed, and that the exigencies of modern business pr¢ 
clude waiting for a slow process of judicial exclusion 


rislative lawmaking. It is 


< 
> 


“rain of law.” But legis 


and inclusion to work out legal conceptions for many 
a settled practice of manufacturing and marketing 
Just as the high-powered 1 hicles of today re- 
quire us to mark out the middle of the 
pavement, and to mark out zon safety 


1 


1otor ve 
road on the 
and street 
crossings and turns, so the high pressure operations of 
modern business require lines to be laid out and limits 
to be defined and permissible courses of conduct to be 
indicated in advance by leg rather than after 
the event by judicial determination of controversies 
ust have; and yet ad 


islation 


Legislation is something we n 
mittedly it is most unsatisfactory in practice. How to 
make it take account of the legal background on which 
the courts will project it when they come to apply it, 
how to insure that all the interests have been, as it 
were, inventoried and valued and delimited so 
secure the most that may be the least friction and 
the least waste, is a problem of social engineering call 


as to 


with 


ing for as great an equipment of science and as much 
creative resource as any problem of electrical or me- 


chanical engineering that has been solved in whole 
or in part through the research carried on in our 


highly endowed laboratories 
Hardly less important is th 


legal precepts. This problem has 


; , 
problem of enforcing 


become acute in the 


United States because of recent legislation that tries our 
enforcing machinery at every point. But it antedates 


that legislation and is a serious one wherever a com 
plex social and economic order requires legal precepts 
beyond those simple rules and lards, sufficient for 
the rural agricultural society of the past, the propriety 
whereof was apparent to every thinking man Phe 


legal science of the past knew no such problem 


Stam 


the analytical jurist the whole matter was one of 
executive efficiency lor the lawyer it was enough 
that a precept had obtained the guinea stamp of estab 
lishment by the sovereign Che lawver had nothing 
to do with enforcement hat was for the executive 
If the executive did not make the precept effective i 
action, why then the executive was at fault lo the 
historical jurist, the whole matter was one of whether 


express human 
what had 


would 


the precept did or did not correctly 


experience. If it was a mer rmulation of 


been discovered by experi enforcement 
take care of itself. It would be rooted in habits and 
customs of mankind and would be secure on that 


basis. If not, it was a futile attempt to do what could 
not be done, and all the attempts at enforcement would. 
in the end, prove vain. To the philosophical jurist, 
the whole matter was one of the intrinsic justice « 


appeal to the conscience of the 


the 


precept, of its 
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individual citizen. If as an abstract proposition it was 


inherently ts appeal to the consci 


dividual would 


just, 
1 secure 


obedience from all but an almost 


negligible minority who persisted in going contrary to 
their consciences, and might have to be coerced. If 
not, the attempt to enforce an unjust rule contrary to 
the conscience of the individual citize1 iwht to fail, 
and we need not feel badly if it did fail 

Such simple theories of enfores i the 
eround under the conditions of the urban society of 


that efhcient 
certain obstacles that 


We soot nd that in 


We learn quickly 


executives alike encounter 


today 


bevond the reach of efficiency 





such matters as traffic regulation the general security 
requires us to make habits instead of ting for them 
to de velop by experience at the cost f life and ib 
We come to see that the exigencies oO! the general 
security and of the individual life require us to pre 
scribe many things the reasons whereof are not upon 
the surface and the justice whereof, clea as 1t may 
be to the expert, will not appeal! at once to evel reas 
onable and conscientious citizen Hence we have to 
deal with the subject of enforcement in new ways. We 


have to study the limits of effective legal action 


have to determine what we may expect to do thre ugh 
law and what we must leave to other agencies of 
social control. We have to examin ir array of 
legal weapons, appraise the valu f eacl yr the 
tasks of today, and ask what new ones may be devised 
and what we may expect reasonably to accomplish 
by them when devised Here, too, is an une lored 
domain or the legal science of tomorr: 

\nother problem of prime importance is preven 
tive justice Civil-law countries have gone much 
further than common-law countries in this matter, and 


we ave In 
to find 


} } 
} ’ 


England has gone ther tha 


too many American jurisdictions the only way 


somewhat fu 


out what a contract means is to break it he ap 
pointed way to determine whether your neighbor has 
an easement over vour land is to assault him when he 
tries to exercise it The appointed iv of learning 


whether a penal statute is or is not the law of the land 
is to break it and run the risk of yoing to jail if it 
turns out to be constitutional. In all our jurisdictions 


we try, a generation after the event, the testamentary 





capacity and free action of a long lived testate who 
steadfastly adheres to the dispositions of his will as 
first made. For the conduct of business and the con 
luct of enterprises we have come t el ipon 
administrative boards and commissions, which have 
been set up on every hand to guide it the crisis 
of action; much as the traffic officer at the street corner 
tells us when to cross the street and when to stand 
patiently by and watch the procession of motor vehicles 
roll by | criminal law, juvenile « 7 made 
i notable beginning. Yet it is not t much to say 
that prevet stice 1s another unexplored domain 
in which tl Investigator of t future may hit 
upon epocl discoveries 
Stull another field for research i udicial organ 
ation at administration or e may not flatter 
ourselves that the standard Ame adaptation of 
the English judicial organization at administration 
of the eighteenth century is something that | stand 
forever. It was an ingenious adaptation to the society 
of the time. It is already an anachronism in the huge 
rban community of today 
Finally there is the problem of it idualizing the 
pplication of justice in that part of its stration 
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in which it the nature of things to deal with 
nique s ere is i unique about a 
given promis ( ra given estate in land, or a 
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Nor do I hope for much, as things are, 
from the We are 
not likely to set up a ministry so free from political 
pressure, so competently manned, so animated by pure 
zeal for the advancement of justice and so filled with 
scientific spirit as to compel the confidence of legis 
latures and people and insure that its recommendations 
Even less may we rely upon 


problems 
suggestion of a ministry of justice 


be worthy of adoption 
occasional legislative commissions or upon the inter 
mittent and hurried labors of judiciary committees 

venture to think, must be 
In these institutions 


Our best reliance, as | 
upon our national law 
we may find the permanence of tenure, the conditions 
of work—opportunity of dealing with problems as a 
whole, possibility of surveying a wide field, extending 
the 


schools 


beyond limitations of jurisdictions and parties 
independence of politics and the guarantees of training 
and scientific attitude, which are essential to effective 
research and must command public confidence 1n its 
results. Were legal research in such institutions en- 
dowed, as is every other form of research in American 
universities, were it possible for legal scholars to take 
time from teaching to devote themselves to the fur 
therance of justice according to law by conducting the 
investigations upon which effective reforms must pro 
ceed, we may be confident that the results would be 
no less far reaching and no less salutary than those 
which have flowed so abundantly from the lavish en 
dowment of medical research. What research has 
done for the prevention and cure of disease, what it 
has done for engineering, and the technical arts, and 
agriculture, and business administration, it may yet do 
for the law. In no way may the lawyer be so sure of 
achieving his task of making straight the paths of 
\merican justice as by doing his part to assure to our 
law schools the means of carrying on the scientific 
investigations on which the law reforms of the future 
must go forward. 


“THE SAID SMITH, AFORESAID” 


ind signat nces 1 e made upon blanks 
in the er uch thing as a 
lank autor t o1 ; railway accident 
ra bla ct of a public 
itilit e time to deal 
vitl mussory notes 
O ( other, by wav of 
‘ t ( were cases oO! 
huma the least problem of modern 
law to fu t ipportion the field between 
rule and sta1 etwee! 1g nd discretion, be- 
tween tre é gross and individualized 
treatment ses e elements 1n cases, 
sO as most t ( e the ends of the legal 
rdet 
Such at of the major tasks that confront 
the Ameri er ot toda lf they had to be 
nel me S ( the practicing 
wvyers results in such 
time as 1 rus 1 ill upon the laitv to 
wait It 1 esser ( t rn things over to 
the . er for an offhand ap 
plicat ( e dockets of courts 
re too hea ew of these problems which any 
co t ma ¢ I o and its experience 
is too sp t local to make it possible for 
courts to t thing they did so 
well in_ the e era ur legal institutions. 
Like ise the f the pr titioner of today is too 
specialize engrossed in the man- 
iwement e practical guidance of 
usiness sit { tribute more than an 
occasiona eta e solution of these 
Bet in a \ 
Whi trikes Up 


By AXE! 


Mf the Philadel ph 


HAI ( é ber issue of the 

| A, . and of the 

Jou ire Society to 

he ' ‘ cean trip under 
Doct 

Oo 1 littie more 

‘ passed by my mind 


ife in America, 


é P 

t t 2 esaid 7 Kc haec 
1e 

I k pon, it appears highly ridiculous. 

é D er dropped down in 

I \1 the t n of some sixty thousand 


acquaintance 


from the Early Experiences in this Country of a European-Trained Lawyer 
Hostile Friendship With a Hard-Boiled American Practitioner 


TEISEN 
a, Penn., Bar 

with English-American law, with complete ignor 
ance of what could possibly be meant by the dis- 
tinction between law and equity, by estates in land, 
by trying civil cases before a jury and many other 
features of American law, with an imperfect know] 
edge of English and entirely unprepared for West 
ern ways and manners as they were then. 

On the other hand was Smith, of 
stock for generations, who claimed that he could 
cite every case decided by the Supreme Court of 
California (and many others) by title, volume and 
page, “learned” in the law to an extraordinary de- 
gree, still with a very limited education, and to me 
appearing amazingly ignorant of anything not di 


American 
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rectly connected with American law and the daily 
routine of life. 

We became fast friends. I teased him, laughed 
at him until I nearly burst and called him “said 
Smith, aforesaid,” at which he swore at me as only 
the sons of the Gok 1 swear in those 
days and called me a “conceited ignorant foreigner” 


names, more r less to the same 


besides other pet 
effect. 

When I left Los At oC le or San Francisco, he 
was the only person who got up very early in the 
morning to see me to my train, and there were 
tears in his eyes when he wished me good-bye ana 
asked God to bless me 

He was a splendid fell 
with a heart of gold and loyal to the last ditch. 

For years we kept up a correspondence, but 
after a while we lost sight of each other, and now 
he has been dead for a number of years. 

Of course, his name was not Smith, but 1 
calling him by that name nobody will have at 
call to feel either offended flattered 


w, straight as a die, 


A few days after my arrival in Los Angeles ! 
found myself installed in the law office of a firm o 
three lawyers of three different nationalities, none 
of them Americans, although I believe the jury cas« 
trier among them had been brought up in Call 
fornia. 

It was a most international office building, ow 
floor in particular; there was the Belgian Vic« 
Council, two Germans representing German firms, 
and some others whom I do not remember. At on: 
end of the corridor Smith had his office, and | reall) 
believe he was the only American on the floor, e» 
cept, perhaps, for some desk room renters. 

My work in the office consisted simply in cop) 
ing papers, serving sul poenas at which job I had 
many amusing experiences due to my persistent 
mispronounciation of names) and when there was 
nothing else to do, I read the California Codes unt 
I fell asleep. 

Between 1 and 2, I took English speaking les 

ried very hard to 


} + 
t 


sons from a young lady, who 
convert me to Methodism, of any knowledge of the 
doctrine, meaning and purpose of which I was et 
tirely innocent. 


The very first day I spent in the office it must 
have been noised about that a new wild animal had 
entered the garden. I believe everyone in the build 
look me over and wish 


ing came in to lo me goo 
luck; but after they had found out that I neither 
played poker, nor had any particular desire to stand 
drinks, my place knew them no more 

But Smith, he stuck 

Almost every day whe came back from my 
Methodist missionary, there was Smith either wait 
ing for me, or coming in a few minutes later. “Come 
back to my office,” he would say, “I have some- 
thing I wish to show you Generally this was 
but an excuse; what he wanted, was to have me 
to lecture to and argue wit! I had never seen 
such a law office before; it ‘ked exactly as if 
there had been an execution and nothing had been 


left except those things protected by the exemption 
law: an old rolled-top desk with a desk chair, three 
kitchen chairs, a sort of document table with one 
leg so short that if one leaned against the table 


everything on it would rush to the floor, and then 





law books galore. Still, Smith had the reputation 


11 


of being very well off and of collecti: 
stantial fees. 
Originally, Smith’s interest in m«¢ 


philanthropic and partly selfish. I was 
of a specimen than a person. I need 
to be made a good American (under 
| take out my “hrst papers’) an 
God-given subject upon which he 
and satisty his pedagogic instinct 
He loved to lecture, but | learned ver 
his lectures. The trouble was that 
on was mostly some technical point of 
of admissibility of evidence, which he 
against in one or another of his cas¢ 
entirely without the information n 
understand or appreciate his points 
never could extract much interest 
ties as such 

The first time we got into a dis} 
Smith read to me what he called a 
plaint” which he had prepared in a ca 
two Basques, both with names bey: 
of any “Nordic” to pronounce or eve! 
less one had them in writing before one 


There was at the time quite a little colony 


Basque sheep farmers and shepherds in 


around Los Angeles. Most of them wer 


to do, and all of them litigious to a deg 
had quite a clientele among them. H 
understand what they sa 


¢ ] | 
1, and they 


i 
difficulty in understanding him, but lucky 


a young I'renchman from Bayonne 
in the building, and with him a 
managed to get along. 

The statement had the usual capt 
“The plaintiff, the 


¢ 


went on to Say 


nounceable name) complains of the defend 


Y very suo 
iS partly 
I . 
nim 1 iT € 
1 nis 
\\ os 
m 
m 
r 
actice 
ittie I Nha 
‘ j 
¢ ectured 


eaaing Or 

1 run up 

it | wa 

ce \ tu 

esides, | 

tec 11¢ l 

s when 

I ei com 

s¢ tween 

the 111) 
el l 


ete tne) 
1 id the 
unpro 


other unpronounceable name) and ause of ac 
tion avers.” 

I held my peace. 

The statement then went on t t forth the 


facts complained of, in separate paragray] 
the final demand for relief, But every time 


the words plaintiff or defendant occurré 
preceded by the words “the said.” 

I still held my peace. 

But when, say in the fourth para 


plaintiff became “the said plaintiff aforesai 


up my hand an 
these ‘the said’ and now 

are but one plaintiff and one defen 
given their names (and what name 
cannot possibly be any doubt about who 
tiff and the defendant are, unle 


l asked: “Why do you 


foresaid’ is to indicate that later on in 


plaint another and additional pl 
his appearance [ have been told that | 
licitors used to be paid so much per 1 


| 


ind have heard that this custom is the e> 


of the verbosity of all English legal pap 
this rule still hold good among 

That set Smith wild. He « 
himself so as to allow me to have my 


when I stopped I certainly did get it 





Of course, I had never seen or heard 


a statement of claims before in my life, 
it appeared as highly grotesque, while on 
hand Smith had never seen or heard 

kind of statement, and to him my critici 


1 
the said, atoresal 


ad here 


you have 


there 

the plain 
' 1 
ssibly tne 
the con 
1 1 

lil Mane 
olic} co 


Vy restrall 
say, but 
such 
1 to me 














Well 
hatchet 
] calle d §& 


sworn 


I found 

Kent, thre 
whom ) 
thereof 
genera 
law, arrang* 
principles 

Yes, said 1 


he had a nu 


not of mu 
took their 


occasionally 


of them, whet 
what he could 


in a treatis¢ 
lowed me to 
In a 
Let me 
greenhort 
ind its e1 


our ear 
other’s sus 
spade by its 
W het “ 
book, I ar 
treatise 
answered, “I 
many Dar 





ished a full 
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th foolish, impudent and im- 
could there be any doubt, 
complaint ought to be 


we buried the 


eing, a m that day on 
Smith, aforesaid,’ and got 
‘ 

the years wing I learned 

resaid” are of the stock in 

awyer, and that he cannot 

hout them, and I myself 

less | watch myself, I 

rts of unnecessary “the said” 
ick t here we started 

he t Journals which set 

N JourNaL, I 

Cook’s “The Prin- 

example of “a new 

S innun erable law books 

ies f Blackstone and ot 

evidence (] forget by 

S¢ Reports and Digests 


hether there were no 

he principal divisions of the 
ler, setting forth the 
ces to Court decisions. 


eteret! 

were no end of text books; 
hem in his house; they were 
he office, where the digests 


vere much more useful, but 
read a chapter or two in one 

er statement than 
He brought 


f the reports 


racts in two volumes and al- 


yme for study. 

1t the books back. 
Smith and I were perfect 

h other’s conception of law 

We really did not understand 
ve were both young (in 
ery little account of each 
l ere apt to call every 


me what I thought of tlh 
lid not consider this a 
contracts, to which Smith 
had the misfortune to know 
seem to have the reputation 
"; and you seem to live up 
book is not a treatise on 
Id it be below your omnis 


it it is?” To which I 

9 book upon sundry 
rt t ct there is no 
ight as well have been 

ike vour digests and law 

| explosions, to which 

ned, and after he had 

ne t more peaceful discus- 


le with the name “text 
k” which I later ran 
it Smith was inter 


ressed nothing, not any more 


ested in was to know how I would have a text book, 
handbook, treatise or monograph (call it what you 
will) arranged and written. 

I gave Smith my ideas, but shall not repeat 
them here. All that I said is covered by Mr. Cook 
in his preface “a text book stating general principles 
with a few applications, and with footnote refer- 
ences to elaborate text books and to the decisions 
of the Supreme Court” and in the reviewer's re- 
mark “it is a full statement of the law.” I insisted 
in particular, that such a book must be systematic 
and proceed in reasonable order; it should not be 
a research work proceeding from the particular to 
the general, but-on the contrary should set forth 
first the general principles applicable to all con- 
tracts and then the particular principles, limitations 
and exceptions applying to each separate kind of 
contract. I complained that the book he had lent 
me was a hash, where general and specific princi 
ples and rules were hopelessly mixed up, and that 
no subject was fully treated in any one place, but 
occurred and recurred again and again all through 
the book, to the great confusion of the reader and 
of the author himself. 

Now this “new kind of text book” appears to 
have arrived, or at least to have commenced to 
arrive 

The Judicature Society’s Journal contained an 
article under the heading “Where Jury Trials Fail.” 

What battles Smith and I fought over the Jury! 

I had no practical experience in the matter, but 
in my country the introduction of the jury in felony 
cases had been under spirited and violent discussion 
ever since I was born and for some time before; | 
was well soaked in all the arguments pro and con, 
and had reached the conviction that no member of 
society ought to be branded a criminal unless so 
declared by the mean low conscience of the society 
of which he was a member, and that the jury was 
the best means available and possible for ascertain- 
ing what such conscience demanded. So far we 
agreed, even if on different grounds. I also agreed 
that all political cases and so called “press cases” 
ought to be submitted to a jury. But when it came 
to civil cases, whether of contract or of tort, we 
disagreed absolutely. 

Of course, Smith had a very strong argument 
in the provisions of the Constitution of the United 
States adopting the common law of England as 
the law of the United States and guaranteeing jury 
trials as heretofore. And for that reason our dis- 
cussion became more or less academical. It would 
not do any good to set out in detail our mutual 
arguments; they have been and are now being set 
forth so often that everybody is familiar with them 
But Smith was so intent on convincing me that | 
was wrong that he sacrificed several days in taking 
me around to various departments of the County 
Superior Court, where we sat out the trials of two 
contracts and two tort cases 

But before we attended any of these trials, 
Smith insisted that we should hear a trial of a 

criminal case. The case in question was against a 
railroad emplove for embezzlement. He evidently 
had good connections, for he was represented by 
two leaders of the Bar, one of whom shortly after 
became U, S. Senator, and the other of whom after 
wards was elected Governor of California. South 
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ern California was still rather raw. The court- 
room was full of spittoons and 

room, from the Judge down, cl tobacco and 
spat. I did not understand very the pro 
ceedings which to me appeared mostly to consist 
of “I object” tained’—‘Objection 
overruled” —*“Exceptior d,”’ and in 
mighty little evidence was allowed t 


The defendant was 


1ewed 
much of 


“Objection ul 
which 
) Oo in 


acquitted 


But what did interest me, were the speeches 
The prosecuting attorne\ rdly touched upon 


the facts of the case at all, but at great length held 
forth about 
property, especially In a ne 
country. 
short speech to the point, while his Junior did not 
make any legal argument at all, but with te 
his voice and in idently 
excellently dramati 


itecting society and 
settled 
made a 


the necessity of pl 


and hardly 


Senior counsel for the defense 
ars 1n 
what he « considered an 


manner implored the jury to 


consider the young man’s parents and his own 
future career. 
I had the feeling that it was he who won the 


case 

1 expressed my wonder to 
dently had 
since he called a 
skites, full of gab 


Smith, who ev! 


not been favora impressed either, 
1) +} 
il 1) 


the involved, blather 


and insisted that the judge had 


been asleep during most of the proceedings; but 
in this he was wrong I had seen and been fasc1 


nated by the Judge’s jaws moving all the time 

We had had enough for one day. But most of 
next week we spent in the civil departments of the 
Court, where we heard the four « yned 
above. 

Smith’s object had been to show me what an 
excellent thing jury trials were in but 
he had not been lucky in selecting his cases, o1 


ases I ment 


civil cases, 


else the juries were exceptionally bad. After it was 
all over, he had to agree with me that in both ol 
the trespass cases and in one of the contract cases 
the verdicts ought to have been the other way In 


both sides had 
have stumped anybody 
been 


Smith and 


he presentation by 


the fourth case t 
been so poor that it 
to say what the ver 


For at least a week thereafte1 


| 
would 
lict oug! t to have 


[ had 


long arguments and debates about the value of 
jury trials in general, in civil cases in particular, 
ze 7 1 1 ! 

and more particularly in trespass cases, and about 


the value and correctness of the “rules of evidence.” 


Especially the last question led 
Of course, neither of us convinced the other 
But during these weeks of constant debating, 

of the eating of a number of lunches and suppers 

] 


to endless debates 


together, our mutual relations had changed a great 
deal. To me, Smith had ceased to be a curious and 
amusing survival of the 17th century, while to him, 
I had ceased to be a somewhat interesting, but 
otherwise damned ignorant foreigner 

Little by little, we had become not only tast 


ommenced to under 


personal friends, but we had ¢ 
stand and appreciate each other's viewpoints, and 
their foundations. He ceased to swear at me and 
to call me names: I ceased to laugh at him, to tease 
him and to call him “said Smith, aforesaid.” 
Thereafter, we did not cease our discussions 
but he ceased to try to ree his doctrines down 
my throat as so many absolute dogmas; I stopped 
to rant at his “medieval” neeptions of law We 
mutually set forth our ideas and opinions and dis 


everybody in the 
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cussed and compared them in all tranquility It 
may be said that we constituted oursel : [ 
private Comparative Law Bureau 
Whether 
by all this, I 
nothing else | 


Smith gained anything in ] 


but if pers nall 
-ertain!| lid vain uit i familiar 

certainly did gain quite a fam larity 
of American legal terms 


cannot say, 


with and understanding 

expressions and phrases which | 1 not have 

obtained so quickly and so easily 1n at ther way 
But we had one mutual and e gain. Both 

of us learned to understand in a neither of us 

did before the essential identity of bstantive law 


in all modern countries, and that all remedial law 
aimed at the same object, and that thi differences 
in ways of enforcement were dep¢ re re oO! 
differences in time, history, place l i temperament 
than on any philosopl h | should 


1 


‘ P 1 
ve the only or the 


upon 


We never touched municipa t 
law, but as to the rest I think that at one time ort 
another we debated upon all the 1 r and a good 
many minor questions 

Conciliation, Small Claim Court \rbitration 
Preliminary Hearings, a proper Real tate system 
and Recording of Transfers (into all of which I, my 
father and my grandfathers had been born) and 
almost every other topic of both ubstantive and 
adjective law which now fill the lav urnals were 


Smith and myself thirty-five ve: 


very inadequately and very superficially, it 1s 


discussed by 


avo 
ago, 


true; still, they were discussed a i time when most 
of our lawyers did not have even a suspicion that 
such questions existed and would | to be solved 

Philadelphia, December 12, 192 

Citizenship With Reservations 

\ member of the Associati 1 send ul curl 
osity in the form of the following declaration of in 
tention to become an American citizen which was 
actually filed in the U. S. District ( t at El Paso, 
Tex., on Jan. 14, 1926: 

Declaration of Intentior ( \merican 
Citizen and to remain so fot fe, pro 
vided: 

l hat | am granted use lovment by 
the People \merica to enab] support my 
self, my wife and mv childret espect 
able and decent manner, to occuy nd hold uld 
ings and property for said pi t ifford 
others to do likewise—all it \ 
knowledge experience and ibi 

y ry { I im exte¢ ide D t (3 
ernment \merica for me ers of 
famil marriage. 

| ccepted ind icc | l 
that | ne n lovaltv a have 
sincerel ndeavored to do duri ] t enty 
n\ ( to the Siste Rey the | ted 
State ine \lexico (parts N . C lut 
ng my\ | natural life 

I s mv spiritual, 1 
cal intention to which I shall t: fas 
s that le f me t 

C 
\t Fl Pas lexas 
| vy 14. 1926 








LINCOLN ON THE CIRCUIT 





Riding the Circuit a Picturesque but Arduous Practice—Lincoln a Droll Figure—Song and 
Story in the Evenings After Court Adjourned—A Notable Group of Illinois Lawyers— 
\ Mock Trial—How Lincoln “Got Even’—When He Was Most Formidable as 
\ntagonist—Anecdotes and Reminiscences. 


By Wittiam H. TowNnsenp* 
Of the Lexington, Kentucky, Bar 


[DING the circuit was an arduous though pic- 
turesque practice of the early Illinois bench 
and bat n the for th 


ant the ties 1e State was divided 
into nine judicial districts, each presided over by a 
judge who traveled on horseback from one county 
seat to another with a cavalcade of lawyers at his 
heels 
The Eight Judicial Circuit was composed of 
fourteet inties, stretching from Sangamon on 
the west tance of one hundred and twenty 
miles, to \ on the east at the Indiana line. 
The count s sparsely settled and in winter the 
mud is the é and creeks swollen and 
treacher t i ( and carefree com- 
pany that ed these streams and galloped across 
the wide, o prairies fair weather and foul. 
Some members of the bar visited only a few of 
the most accessible county seats in the district, 
while others made nearly all of them. Only two 
men, howev« judge David Davis and Abraham 
Linc |, angular lawyer from Springfield, 
rode the enti circuit Davis because he had to, 
Lincoln be e he loved it 
\lway rupulously clean and close shaven 
ut clad in an ill-fitting suit, the coat sleeves and 
trousers s¢ inches t short, his tall, battered 
stove-p1 king ‘ if a calf had gone over 
it with its t tongue,” carrying an old saddle bag 
filled wit! ks, papers and change of linen, and 
i huge sreen cotton umbrella tied with a 
piece t keep it ym falling open, the knob 
con lle. with “A. Lincoln” in large 
white ters sewed inside, Lincoln was the 
rollest f nd the best liked man in all the 
fourtes Y« his popularity as 
he jogg » on horseback or, later, drove his 
pokey” | t rattling buggy, he would have 
been g ed « | he have known that 
today. ids of the old district, granite 
slabs w mark the w he went with bronze 
tabpiets 
\ al ] ] 
eled this as he 
R e the Cur t 
he 
| i] District 
Q 1859 


etween David Davis, the presid 
1 raduate, stern and dignified on 
the ber Abraham Lincoln is graphically 1] 
Lincoln’s closest 


friends, whose description of his first introduction 
to Lincoln has only recently come to light. 

“Il shall never forget,” says Mr. Swett, “the 
first time | saw Mr. Lincoln. I had expected to en- 
counter him at Springfield, but he was absent from 
home, nor did our meeting occur till later. It was 
at the town of Danville. When I called at the 
hotel it was after dark and I was told that he was 
upstairs in Judge Davis’ room. In the region where 
[ had been brought up, the judge of the court was 
usually a man of more or less gravity so that he 
could not be approached save with some degree of 
deference. I was not a little abashed, therefore, 
after | had climbed the unbannistered stairway, to 
find myself so near the presence and dignity of 
Judge Davis, in whose room I was told I would 
find Mr. Lincoln. In response to my timid knock, 
two voices responded almost simultaneously, 
‘Come in.’ 

“Imagine my surprise, when the door opened, 
to find two men undressed, or rather dressed for 
bed, engaged in a lively battle with pillows, tossing 
them at each other’s heads. One, a low, heavy-set 
man who leaned against the foot of the bed and 
puffed like a lizard, answered to the description of 
Judge Davis. The other was a man of tremendous 
stature; compared to Davis he looked as if he were 
eight feet tall. He was encased in a long, indescrib- 
able garment, yellow as saffron, which reached to 
his heels and from beneath which protruded two of 
the largest feet I had up to that time been in the 
habit of seeing. This immense shirt, for shirt it 
must have been, looked as if it had been literally 
carved out of the original bolt of flannel of which 
it was made and the pieces joined together without 
reference to measurement or capacity. The only 
thing that kept it from slipping off the tall and 
angular frame it covered was a single button at the 
throat; and I confess to a succession of shudders 
when I thought of what might happen should that 
button by any mischance lose its hold. I cannot 
describe my sensation as this apparition, with the 
modest announcement, ‘My name is Lincoln,’ strode 
across the room to shake my trembling hand.” 

Hotel accommodations on the circuit were usu- 
ally of the worst sort. The food was bad, the bed- 
rooms small and often anything but clean, and so 
crowded during court week that four or five law- 
vers frequently slept in the same room, while de 
fendants on trial, witnesses, lawyers, jurors and 
judge all ate at one long table in the dining room 
But Lincoln was never heard to complain of either 
food or lodging. All his life he seemed wholly in- 
different to the creature comforts that meant so 
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much to his associates. Once, after he had become 
the best known lawyer in Illinois, when the land- 
lady explained that the coffee was cold because she 
had no wood with which to replenish the fire, Lin- 
coln threw off his coat, an axe, hurried to 
the woodpile and soon the box in the kitchen was 
overflowing with fuel. 

However, in spite of hardships and discom- 
forts, the circuit had its compensating joys. In the 
evenings, after court had adjourned, in Judge Davis’ 
room gathered perhaps the most remarkable group 
that the American bar has ever known. There was 
David Davis, the dignified judge while on the 
bench, but off of it the affable companion who loved 
a laugh. There was Logan, the scholarly; Stuart, 
the shrewd and kindly; Swett, the clever; Brown 
ing, the handsome; Lamon, the amusing; Yates, the 
eloquent; and Ficklin and Baker and Usher and 
McClernand and Palmer and ‘Trumbull and 
Oglesby, and always the droll, genial favorite of 


seize d 


them all—Lincoln. Hour after hour would swiftly 
pass with song and story, and Judge Davis’ fat 
sides would shake with laughter as Lincoln related 


some humorous incident.in his inimitable way. 
Then, after midnight, when the merry crowd 
had dispersed and gone to sleep, Lincoln, with a 
candle at the head of the bed, his long legs pro 
truding over the foot, would read Shakespeare o1 
Burns or a law book until far into the hours of 
the morning, apparently unmindful of the lusty 
snoring of Judge Davis and other roommates. 
Occasionally, Lincoln would rise earlier than 
the rest, dress, put fresh wood on the fire, and sit 
there gazing into the flames, his hands thrust deep 
into his pockets, lost in one of his fits of gloom. 
His companions never disturbed him at such a 
time, as they had seen it before and knew that 
after awhile he would shake it off. Later, perhaps 
at breakfast, somebody would crack a joke or refer 
to some amusing incident of the night before and 
then Lincoln would emerge from the 
shadows. The the rugged face 
would grow fainter; the gray eyes, dull and expres 
dejection, would flash 


begin to 


lines of care in 
sionless in those periods of 
and twinkle, and Lincoln was himself again. 

When in Decatur, Illinois, recently, the writer 
obtained a copy of the “Personal Recollections of 
Jane Martin Johns,” which relates an interesting 
Lincoln incident of the old circuit-riding days. In 
1849, Mrs. Johns was living at the Macon House, 
noted as the best hotel in central Illinois. One day 
her piano arrived, after a long journey by wagon, 
but there was nobody at the hotel to help unload 
the heavy instrument. About this time court ad- 
journed just across the public square and in a few 
moments the judges and lawyers crowded about the 


wagon. “A tall gentleman stepped forward,” says 
Mrs. Johns, “and throwing off a big gray Scotch 
shawl, exclaimed, ‘Come on, Swett, you are the 


next biggest man.’ That was my first meeting with 
Abraham Lincoln.” She then relates that with the 
help of Lincoln and his associates, the piano was 
unloaded and set up in the parlor and that, after 
supper, she gave a little concert which was at- 
tended by Judge Davis and the entire bar. Many 
songs were sung, the lawyers joining in the chorus, 


and Swett and Browning sang “Rocked in the 
Cradle of the Deep,” “Bonaparte’s Grave,” and 
“Kathleen Mavourneen.” She continues: “I sang 
‘He Doeth All Things Well,’ after which Mr. Lin 


AMERICAN Bar ASSOCIATION JOURNAL 














Lincoln’s First Portrait, Aged 37. Taken when he began 
riding the circuit. 











coln, in a very grave voice, thanked me for the 

evening's entertainment and said: ‘Don’t let us 

spoil that song by any other music tonig] Many 

times afterward I sang that song Mr. Lincoln 

and for Governor Oglesby, with whom it was also 
favorite.” 

The law yers on the circuit had what was called 
“Orgmathorical Court,” a mock tribunal, which held 
night sessions at the court house, ere various 
members of the bar, with much pretended gravit» 
and to the huge enjoyment of the whole country 
side, were tried for sundry “high crimes and mis 
demeanors.”’ 

Ward H. Lamon, Lincoln's local associate at 
Danville, relates an occasion when the senior part 
ner was tried by this “court.” A named Scott 
was guardian of his feeble-minded sister, who had 
an estate of about ten thousand dollars, mostly 
cash \ designing adventurer was attempting to 
marry her and had filed a motio1 e Vermilliot 
Circuit Court to oust the present s rdiat Scot 
employed Lamon’s firm to protect the estate 
his unfortunate ward and to resist the motion, fot 
an agreed fee of $250. When the case was called 
for hearing, the preparation had bs horoug! 
that Lincoln’s argument won the decis of the 
court in less than an hour. Lam Ou 
success was complete. Scott was satisfied and 


paid over the money to me inside 
Scott the 


cheerfully 
bar, Mr. Lincoln looking on. ) 
and Mr. Lincoln asked him, ‘What did you charg 
that man?’ I told him $250. Said he, ‘Lamor 











bably did his 
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rth that sum 
least half of it. 

was 
erfectly satisfied and 
[hat may be,’ retorted Mr. Lin 
listress and of undisguised dis- 


had so ex- 


not satisfied. This is positively 

ack return half of the 

Vi eceive one cent for 

and §$ s astonished when 
il | 

ition had attracted the attention 


John Davis, 
Lincoln to 


l yu ludge 
lit bench, called Mr. 
never could whisper, but in thi 
best. At all events, 
Lincoln, he trum- 
ords and in rasp- 
heard all the court 
have been watching you and 
hing this bar by your 
d the lawyers have 
of you. You are now almost as 
if yn't make people pay 
i die as poor as 


over 





services you will 


Davis, the leading lawyer in that 
yromptly applauded this male- 
but Mr. Lincoln was” im- 
ney,’ said he, ‘comes out of the 


lemented girl, and I would rather 


lle her in this manner.’ That 
‘rs got together and tried Mr. 
oi athorical court.’ He was 


fined for his awful crime against 
n of the bar. The fine 
or and then kept the 
laughter until after 


in uproarious 


fter thi trial. ] 


incoln more than 
gamathorical court.” 
present, “It had rained 
p of circuit riders came 
parently a mile wide, Lin- 
ne who knew the country well 
le saw his opportunity 
across if they 
It was the boys’ 
The pledge was given 
had to strip, tie his clothes in a 


ith the “Or 


ct the party 


a 
s he bade them 


horse, and follow on. This gro- 
y, including the cherubic fig- 

ni e giant form of Abraham 

S ) » and down the stream 
I ] s Moses led the hosts of 


without 
lucted them to dry ground 
what thev supposed was a 
higher than a 


at no time rose 
imagine Lincoln’s laugh at 

ge which his associates uttered 
what an absurd picture they 
tude toward fees is further indi- 
lient whom he had repre- 

’ ‘tion involving val- 

n Ouinc When the deal was 
been sai s to the amount of 
ient mailed his attorney a 


THE 


fixed in advance, 


wetting a’ 
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check for $25. In a few days he received the fol- 


lowing letter: 
February 21, 1856 
Mr. George P lloyd 
Quincy, Illinois 
Dear Sir 
I have just received yours of 16th, with check on 


You must think 


Flagg & Savage for twenty-five dollars 
with your 


I am a high-priced man. You are too liberal 
money 

Fifteen dollars is enough for the job 
for fifteen dollars, and return to you 


I send you a 
receipt a ten-dollar 
bill 
Yours truly, 
A. Lincoln 

It is little wonder, therefore, that Lincoln wrote 
to his friend, Joshua Speed: “I do not think I can 
come to Kentucky this season. I am so poor and 
make so little headway in the world, that I drop 
back in a month of idleness as much as I gain in 
a year’s sowing.” 

He always discouraged litigation and time and 
again refused employment where law and justice 
did not equally appear. Herndon came into the 
office one day and heard his partner giving the fol- 
lowing advice to one who sought his services: 

“Yes, we could doubtless gain your case for you; 
we can set a whole neighborhood at loggerheads ; 
we can distress a widowed mother and her six 
fatherless children, and thereby get for you six hun- 
dred dollars to which you seem to have a legal 
claim, but which rightfully belongs, it appears to 
me as much to the woman and her children as it 
does to you. You must remember, however, that 
some things legally right are not morally right. 
We shall not take your case, but we will give you 
a little advice for which we will charge you nothing. 
You seem to be a sprightly, energetic man. We 
would advise you to try your hand at making six 
hundred dollars in some other way.” 

On another occasion, Lincoln was very anxious 
to obtain a continuance in a certain action and the 
resourceful Herndon prepared a dilatory plea that 
was certain to postpone the case. “Is this founded 
in fact?” Lincoln demanded when the paper was 
submitted to him, and the junior partner reluctantly 
admitted that all the allegations were not strictly 
accurate, urging, however in justification, the ex1- 
gency of the case and the peril of their client. But 
Lincoln repudiated it without a moment's hesita- 
tion. “You know it is a sham,” he said, “and a 
sham is very often but another name for a lie. 
Don’t let it go on record. The cursed thing may 
come staring us in the face long after this suit has 
been forgotten.” Of course, the document was not 
filed. 

Lincoln was regarded as a really formidable 
antagonist only when he was thoroughly convinced 
of the justice of his cause. He seemed utterly in- 
capable of that professional partisanship that en- 
listed the best efforts of his colleagues at the bar, 
regardless of the side they were on. He would 
never argue a case before a jury when he believed 
he was wrong. His associate, Henry C. Whitney, 
says of him in this respect: “No man was stronger 
than he when on the right side, and no man weaker 
when on the opposite. A knowledge of this fact 
gave him additional strength before a court or a 
jury.” 

Leonard Swett and Lincoln were once defend- 
ing a man charged with murder, and, after all the 
Lincoln believed their man was 


evidence was in, 
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guilty. “You speak to the jury,” he said to Swett, 
“if I say a word they will see from my face that 
the man is guilty and convict him.’ 

In another murder case, the « 
dence of guilty seemed almost con 
Lincoln, who had ver wavered in his masterly 
defense, arose to address the jury, he frankly con 
ceded that the testimony for the State was ex 
ceedingly strong. He said, in | 


ircumstantial evi 
lusive and, when 


ne¢ 


iS 


slow drawling 


way, that he had thought a great deal about the 
case and that the guilt of his client seemed prob 
able. “But I am not sure,” he said as his honest 
eray eyes looked the jury squarely in the face, 
“are you?” It was an application of the rule of 


h secured an acquittal 


rood } 


reasonable doubt whi 
amt +1 


Lincoln had an unfailing ¢ 1umor and never 


indulged in personalities, then quite common 1n 
trials of that day, unless in self-defense However, 


he was known to possess a withering sarcasm which 


failed to drive an 
selection of a jury 
juror be 
rep 


as 


though rarely employed never 
opponent to cover. During thi 
in a certain case, a lawyer cl 

cause of his acquaintance with 
resented the other side. Sucl 
then considered a personal r judge 
Davis promptly overruled the When 
Lincoln’s turn came to examine the panel, he also 
began to inquire whether any oppos 


llenged a 
Lincoln, 
an objection w 
flection and 
challenge. 


who 


yf them knew 


ing counsel. Two or three had said that they did, 
when the Court interposed 

“Now, Mr. Lincolt he DSe ved severely, 
“vou are wasting time Che ere fact that a juror 
knows your opponent does not disqualify him.” 

“No, your Honor,” responded Lincoln dryly 
“but I am afraid some of the gentlemen may not 
know him, which would place me at a disad 


vantage.” 
It was as the 
Lincoln was a m 


oppressed that 
resourceful and dangerous ad 


him 11 


champion of the 
st 


versary. Injustice in any form aroused 

tensely. In the Wright case, he represented the 
widow of a Revolutionary ldier who, after many 
wearv vears, had obtained a comfortable sum from 
the government in back pensi only to have half 
of it appropriated by an unscrupulous agent who 
had rendered little, if any, s« é Lincoln brought 
suit to.recover the sum thus converted and the 
notes of his speech to the jur ire still in existence 
They read: “No contract—Not professional ser\ 
ices—Unreasonable charge—Money retained by 


defendant—Not given by plaintiff—Revolutionary 
War—Describe \ } Privations—Ice 


Soldiers’ bleeding feet—Plaintiff’s husband—S 


alley 


dier leaving home for arn Skin defendant 

Close.” Eye witnesses have left on record ampl 
testimony that these notes were fully and effectively 
expanded when Lincoln came to make his final 
argument and that the defendant was duly 
“skinned” to the entire satisfaction of the jury and 


the spectators 


“No lawyer on the circuit was more unassun 


ing than was Mr. Lincoln,” says one who practiced 
with him. “He arrogated to himself no superiority 
over anyone—not even the most obscure membet 
of the bar He w remarkably gentle with young 
lawyers who were st be g permanent resi 
dents of the several count seats in the circuit 
where he had practiced f{ many years Che 
result was, he became the much-beloved seni 


the bar 


member of 
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ticed in the courts with Mr. Lincol: 
13f 


all his after life have a regard fo 
personal affection.” 

This trait is indicated by the { 
that the late Jos. C. § 5] 


guished Confeder: 


ence 
ite 


ator from Kentucky, was fond of 


burn, then a very young man, was apy 


ie United States ( 
opposing counsel 
he ablest members 
friend of Mr. 
When the case was 
ing, Blackburn was that 
feeble effort. “I was about to sit dé 
“and let the case go by default, as 1 
tall, homely, loose-jointed man, si 
whom I had not 


first time in 
Chicago. The 
\rnold, 


bar, an 


one of tT 
intimate 
his biographer 

nervous 


18) 


iced as giving close 


arose and addressed the cour 
assumed in my fe 
clear that, 


Case, 
position I had 


making the points so 


S. Bla 





soldier and Unite 
re] 


Lines 


the Court at once sustained my demt 


know who my volunteer friend 
\rnold got up and attempted to 
interfering in the matter, when | 
heard that he w Abraham Lincol 
Mr. Lincoln, in his good-natured 
\rnold’s strictures on his interferen« 


as 


claimed the privilege of giving a 

with his first 
ex] 
and 


struggling 


boost when 
was pitted against an erient 
course, | thanked him 
proud young 
Lincol and 
the 1 struggling 
assisted and rescued 
before a United St 


Lincoln’s | 


, 4 
it ne 


, 
(Dt aeps 


court as as a 


Mr 
knowing 
had kindly 
his maiden effort 
The close of 


of the leading advocates o 


n again, 


youl! 


Saw 


oO 
ix, 


who 
so 
Cadi Cal 
one I 
industry and his own peculiar genius 
steadily forged to the front of a m« 
of men whose names and achieveme1 
the pag of the 

that held its 


merry badi 


large upon es history 
Of that eg 


; 


0 sone 
. ss 


ay company 
and story and 


Davis’ room, tame 


came one of the greatest lawyers ot} 
Lamon, Marshal of the District of ( 
and Swett 1 Ficklin and 


went 


an Bake1 
to Congress, 
general in the Union army 


at the head of his regiment at the 





Bluff; Yates and Oglesby and Palmer 
ernors of Illinois; Trumbull, Yate 
went to the United States Senate 
ceeded Stephen A Douglas in tl » 
4ater Secretary of the Interior under | 
Davis w ited by Lincoln t 
Court, | ned to become Sx 
nois, an 1 wise and earl 
Chicag te, became a1 
against as these tl 
his Way 

He enjoved the conhdence ol 
rich and poor The fact that he re 
of the largest corporations in IIln 
Illinois Central and the Rock Is! 
not lessen his popularity in any de 
masses OT the people. And h 


} 
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work is shown by the records themss 
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he die d 
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hundred a1 enty-five cases reported from the looking out upon the vast throng, struggling to con 
Supreme ( rt of Illinois, he won-ninety-two and trol his voice. The strange past rose before him. 
lost eighty-thre f ten cases in the United States It seemed only a little while ago since he had ridden 
Circuit ¢ won seven and lost three: of ito Springfield on a borrowed horse, a penniless 
three cases in t United States Supreme Court, he ‘Stanger Then, lifting his hand to silence the 
an on the hundreds of cance that aval applause, with head uncovered in the falling rain, 
ete ; aT ae sh j his deep-set eyes filled with tears, he spoke a few 
were appe ( irt, he won many ; be 
AE A : - brief words of farewell: 
ib » ‘ = : 
ee ee ; , “My friends:—No one, not in my situation, can ap 
b> career as iwyer came to an ; Patt So , ’ . 4 
:; a preciate my feeling of sadness at this parting. To this 
end jus igic year of 1861 began. rhe place, and the kindness of these people, I owe every- 
caretre¢ he Old Eight Circuit were gone thing Here I have lived a quarter of a century and 
never ti He had been elected President of have passed from a young to an old man. Here my 
the United Stat Pectic ad nlaoed ie tikes doll children have been born, and one is buried. I now leave 
l \ I eC cs i cs \ idGi dle { s J ° 
; . poe . a not knowing when or whether ever I may return, with 
worn hat g x problems of a disinte a task before me greater than that which rested upon 
erating | Washington. Without the assistance of that Divine Being 
Monday morning. February 11. 1861. dawned who ever attended him, I cannot succeed. With that as 
' , sisti annot fail. Trusting > Ci 0 
oloom\ ; , Dark. hea clouds Hung low ance I cannot fail Trusting in Him, who can g 
cig 1: aes / : , with me, and remain with you, and be everywhere for 
ang a ariz , Was Tanne t was the day good, let us confidently hope that all will yet be well 
of Lins I parture for Washington His trunks lo his care commending you, as I hope in your prayers 
had been rot by his own hands and. with a sad you will commend me, I bid you an affectionate farewell 
heart, he | helped lift the luggage into the dray here was scarcely a dry eye in the crowd as 
that hauled them to the stati Long before eight Lincoln finished and the train rolled quietly out of 
o'clock, the time scheduled for the departure of the the depot. The locomotive slowly gathered speed 
special trait ndreds of Lincoln’s friends, without and the assemblage began to disperse and seek shel- 
distincti rty, gathered at the dingy sta- ter from the rain, but the tall, bare-headed figure, 
tion of the ( West Railway, waiting to say with the chilling wind whipping about his gaunt 
vood-bve t ‘ old neighbor and fellow-towns- form, one hand on the old-style brake, still stood 
man on the rear platform, looking back for a last glimpse 
\t exactly five minutes to eight, the presiden- of those he loved and was leaving forever, until the 
tial party | ed the train and, a moment later, the train disappeared in the murky distance, carrying 
President-elect appeared on the rear platform. It Lincoln, under leaden skies, out through the mist 
vas ap} t he was deeply moved as he stood to martyrdom. 
CURRENT LEGISLATION 
A R E} 4EAT iy 4d A 
islative C ibut1 P Ss" 
Legislative Contribution to Progress 
’ + te ) 
By Tnomas I. PARKINSON 
Vice-President, The Equitable Life Assurance Society 
HE g intity a e bad quality of our Review indicates that this political disease is no 
statut has long been the subject of vigor \merican monopoly “We have arrived,” says the 
us C1 1 Indeed, there is no more popular English critic, “at the stage where the aim seems 
ifte rt than devising new phrases in __ to be the largest possible number of laws and regu- 
which t ture our legislative mills grinding out lations and those such as excite derision.” 
LWws ( petitior r leadership in quan That we may not merely indulge in generali- 
titative Current criticism, though more _ ties, the Manager of the Association has furnished 
icture ttle \lexander Hamilton’s us with the results of a very interesting statistical 
varning e facility and excess of law-making,” legal research. In the various legislative sessions 
iys the ( st se¢ be the diseases to if Congress and the state legislatures during the 
vl ( nents are most liable”; and again last twenty years there have been introduced 954,- 
‘It will f little avail to the people that the laws 25 separate and distinct bills or legislative pro 
ire 1 é tl ‘ choice if the laws posals. Of this total Congress has been deluged 
re s \ that they cannot be read or so with no fewer than 291,348 bills. In the proposal 
é they cannot be understood.” Amet of state laws New York and Massachusetts lead 
scat ; st the law-ridden state of ill the rest with 62,611 and 48,282 bills introduced. 
( th the freedom from meddling statu \Wisconsin and Kansas, long considered the hotbeds 
tor eg l e ¢ yed in England; but if legislative experiment, show the comparative 
the ent edition of the Saturday, nodest totals of 14,880 and 17,527. It is comfort 
: ing to note that the figures show a marked decrease 
© Presidents at New York City, Dec. 3, 1925. in the number of bills introduced in the past five 








years as compared with the period from 1906 to 
1911. Congress where the 
number of bills in the sessions of the past five years 
is about one-third of the number introduced in the 
sessions between 1906 and 191] It that 
these figures are explained by the progressive urge 
which flourished in the earlier period or, as seems 
more likely, by the reduction in the number of re 
lief bills due to improvement in Congressional hand 
ling of private claims. 

We must remember that these 
for bills introduced, not enacted 


to over-emphasize the number of bills 
+} 


This is especially true in 


may be 


huge totals are 
We are apt 
introduced 
as a legislative evil, forgetting that freedom to in- 
troduce bills proposing changes in our laws is a part 
of the constitutional right to petition the Govern 
ment for redress of wrong; it ts [ 
the pressure of a sense of injustice or 
change. The more serious matter is the 
from this mass of proposals of those 
bills which merit legislative approval, and the 
chanics of law-making” by which the bills selected 
for enactment 1 binding rules 
law. 

This process of legislatiy 
the enactment of 233,563 
one-fourth of the total 
slaughter of undesirables was 
where only 13,463 enactments resulted from 291,848 
bills. In the states, North Carolina, with 15,113 
enactments out of 25,788 bills, New York, with 
14,230 enactments out of 62,611 bills and Massachu 
setts, with 12,200 out of 48,282 bills, make the prin 
cipal contributions to our statute book. Wisconsin 
and Kansas, with the totals of 6,256 and 
3,585 enactments, seem conservative by comparison 

Moreover, the total number of laws enacted by 
all the legislatures seems to be decreasing. Taking 
the “on” and “off” legislative years together, the 
figures for 1924 and 1925 combined a total of 
22,000; whereas for 1920 and 1921 combined the 
figures show a total of 26,000; and for 1906 and 1907 
combined the figures show a total of 28,000 enact- 
ments. When we these figures the 
temporary, private, local and purely administrative 
enactments we find still less cause for alarm in the 
quantity of legislative production An analysis of 
legislative enactments in a few typical 
that the permanent laws d 
1915 to 1924 affecting 
per annum as follows 


a safety-valve fot 
a desire for 
selection 
introduce 
“me 
are converted into I 
resulted in 
statutes or about 
introduced The 
in Congress 


ection 


greatest 


modest 


1 a7; 


show 


subtract from 


states shows 
during the 
the public averaged 
Louisiana, 140: Indiana, 140; 


years 
1 


veneral 
gene 


North Carolina, 160: New York, 300: Wisconsin, 
340: California, 370 These figures indicate that 


there is nothing appalling in the mere number of 
our new statutes. Those of us who have occasion 
to note what Sir John Salmond has called “the 


raging torrent” of law reports containing the cur 
rent decisions of our « 1 find little to choose 
from the point of view of volume. 
tive and judicial contribution 

of our law. 

Without further 
ficures disclosed by this study T the 
levislation 
these are 


ourts wil 
between legisla 
the development 
attempting to interpret 
volume of 


ost statistics, 


our 


and I realize that. lik 


em 





capable of widely interpreta- 


differina 
I g 


tions—TI desire to call vour attention to the legisla 
tion which relates especially to life insurance 


While the number of bills dealing with life 
insurance has increased from 1.300 in 1909 to 2,300 


in 1925 and ran as high as 3,300 in 1923, the number 
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t life insurance laws enacted has 


tively constant, ranging from 104 to 159 in 


pal l gislatiy e 
) 


c years. 
hind that the number of life insurance 
insuran 


life 


+.44% of 


declined from 9.69% of 
duced in 1909 to 
Od 

1925. | 
introduced dealing with all subjects 
statutes has increased from 20.97% to 


such bills 


me these figures indicate both a reducti 


number of irresponsible insurance 
growing tendency on the part of leg 
to responsible insurance officials for 
development of 
gest both 
trom the 


> 


point of view of life insuran 


We have improved and we may st 
prove the legislative product with 


most concerned y not merely opposi 


legislation but by contributing in det 


velopment of desirable legislation. M 
with legislation justifies the comment 
sirability of legislation depends, in 
not upon any general considerations 
tail \ workmen's compensation 
rr bad in general It 
the same may be 
lative proposals 

The 
effective statute is not, to 
\ssociation President, “a pastims 
afternoon.” John Stuart Mill, a leg 
says “there is ha 


, } ne 
muci et 


is good Oo! vad 
| 


said of many othet 


translation of a legislative 


use the 


nr ? 


as an economist, 
which so 
trained to 
study as the 


intellectual work 
by minds 
and laborious busine 
laws,’ and yet we, 
premise that the | 
determination of 
also the phraseology ot 
give effect to an approved policy, have 
the preparation of our statutes to met 
representative of their 


egislator’s duty inclu 


questions 


communities, 
of the science of legislation. The resu 
with much of our 
English Court’s criticism of 
ympensation act “that the 
ently not worked out 
the scheme which he had in his 
(American I 
their 


Root proposed a legislative 


the Brit! 
, draftsm 
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1 
i€ 





gvislators have been 
nize need I competent draft 
Senator legisl: 
Congress he was told by leading Ser 
floor of the Senate that they did not p: 
over to a “schoolmaster” the respor 
making their 
them. It is to the credit of Claude 
cratic leader of the House during 
Administration, that he recognizes 


persuaded Congress to provide 


which constituents 


who are contributing so much 
the form and 
The leaders in ( 
the distinction 


function of the 


phraseology of the Fe 


ongress of both 


1 
between the ¢ 


nize 
representative at 
in the exercise of 

entitled to have 
assistance. What Mr. Kitchin then « 
: : . 


ists today in the hands of men wl 


lrafting functi 


sentative is 


ympetent draftsmen et 


In the same period the percen 


our insurance laws. T1 
a partial realization and an 


Coe 
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in this country, acti! 


ort ge! eral 


the statute 1 


legislation is expre 


on paper in leg 
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proposals and a 
1 

Isiatul 

rid 


1¢ 


the task thr 
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parliament ly in an English-speaking coun- 
try I tl t is little known, even among the 
lawyers t intry, that the draftsmen now 
serving tl ( 1 the Senate in Washington 
are doings é id, as accurate and as fine draft- 
ing sé ere in the world is being given 
t i leg 

Lhe le é t mstantly finds his 
patl d e difficulties some of 
v hic ( he Eng language. One 
legis] ge to deal vigorously with 
iccidents at id grade crossings, provided that 
when two trains approach a grade crossing from 
different directions they should both come to a full 
stop a her should start up again until 
the othe ssed. That makes up in 
effective cks in practicability. 

( é ges cites a Kansas hotel act 
which reg ‘all carpets and equipment used 
in off ( ms including walls and ceil- 

igs must plastered 

There t n the Federal statute books a 

provis t no sponges . shall be landed 
at ar e United States of a smaller size 
than fou diameter.” How many of our 
ports cou ilify for the reception of imported 
sponge 
 &A leg e co S engaged in drafting 
1 work1 pensation act after providing com>» 
pensat e widow of a killed workman de- 
fined the w as “only those who are living 
vith the decedent at the time of his death.” In 
order t e possibility of a plurality of claims 
the « 1 later draft presented the fol 
lowing dé The t vidow’ shall include 
only a ¢ with the decedent at the time 
of his deat What the commission was evidently 
trving to is “the lecedent s wife living with 
hin at tne his ( 

In « g the det of our legislative 
enactm¢ st Y mindful of the fact 
that equally st flaws are frequently 
yrese legal documents which are not 
~ tae i! legislatures The best of our 
Lwy¢ een able t ercome the diffi 

iltic hraseology which account tor 
so ma ilures | ur legislators. The 
Marine 11 ntract was not drawn by legis 
lators é erit of brevity it would 
hardly ( yncise and definite 
egal : é tandard fire insurance 
ntract t of 1 iperiority in form and 

: . the average work 

| ur life msurance 
clauses, will fur 

difficulties inherent 

if ( recise and effective legal 
docum«e é to the realm of the 
legislat many f our contracts still con 
t +4 a wa tv | the applicant that he has no 
liquor notwith 

standing t t that without having a “daily aver 
age periodically an enthusiastic par- 
take ti Li warranty that the 
at specified time “changed 
| the ¢g is health, notwith 
{ change of domicile” 

t e traveled or even lived 
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abroad on the advice of his physician for the pur- 
pose of regaining shattered health? 
The incontestable clause was originally framed 


not by legislators but by lawyers. it was a good 
example of concise and simple phraseology. ‘The 
policy, it said, should be incontestable atter two 
from its date of issue. The fact that the 
phrase “date of issue” had no definite meaning did 
not occur to the draftsman. For twenty-five years 
this clause was generally used before an astute 
representative of a claimant raised the contention 
that a policy became incontestabie atter two years 
from its date of issue even though the insured died 
before the end of that period. Life insurance law- 
yers were confident that the incontestable clause as 
originally phrased meant that the policy should 
become incontestable only in case the insured lived 
through the period of two years; but the Supreme 
Court of Illinois, and later the United States Su- 
preme Court, held that the policy was incontestable 
after two years irrespective of the earlier death of 
the insured and that if the insurance company 
meant to make the incontestability of its policies 
depend upon the insured’s living for the full period 
of two years it should have said so in the contract. 
Following the suggestion of these courts recent 
amendments in several states have specifically pro- 
vided that life policies shall be incontestable only 
if the insured lives through the period of contesta- 
bility. Experience has taught us that not brevity 
alone, but brevity coupled with precision, though 
difficult to attain, is desirable in private as well as 
public legal documents. 

More and more the insurance business and the 
terms of insurance contracts are being subjected 
to statutory regulation and it becomes of increasing 
importance to us that these statutes be not only 
founded in good policy but also accurately ex- 
pressed in every detail. <A legislative policy unless 
embodied in legislative language which gives effect 
to it is of small value. No better illustration could 
be desired than the California community property 
law of 1923. The decision in the Bank of Italy case 
in January, 1923, established the principle that no 
disposition of the proceeds of an insurance policy 
could be made without compliance with the Cali- 
fornia laws governing gifts of community property. 
The court on an application for a rehearing had 
refused to declare to what extent the decision af- 
fected the duties of life insurance companies with 
respect to the payment of policy proceeds. The 
statute was passed for the purpose of defining these 
duties and relieving the companies of the confusion 
which the decision threatened. This statute failed 
to accomplish its purpose because the legislative 
policy which had prompted its enactment was not 
fully or accurately expressed. I speak of that par- 
ticular statute, not because it is the only one, but 
because it is typical of the point that I am attempt- 
ing to emphasize, that precision is difficult, whether 
it is attempted by a member of Congress or by the 
representative of a private interest, and that legis- 
lation is good, bad or indifferent more because of 
its detail than because of its general purpose 

The defects of our statutes merit the criticism 
and derision which are daily heaped upon them. I 
am not attempting to divert this criticism to con- 
tracts and other legal documents formulated by 
counsel for private interests, but I am endeavoring 
to emphasize the importance of detail and precision 
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in all legal documents including statutes Wise 
and effective legislation is dependent upon attention 
to detail. It requires power in the legislator to 
analyze the problems which confront him; wisdom 
in selecting from available alternatives, and _ skill 
in the use of languag* But it is not the legislator 
alone who should have these qualities. The repre 
sentatives of private interests likewise have a duty 
and an opportunity to contribute to the making 
of better laws and my experience as counsel for the 
Committees of Congress in the preparation of legis 
lation immediately after the War has convinced me 
that the representatives of private interest can and 
should improve their contributions to the develop 
ment of legislation. They must do something more 
n; they must co 


than oppose undesirable legislatic 
operate in working out the details of desirable 
legislation. There are some legislative proposals 
y and unalterably 


} 


which private interest should flat] 
oppose, but there are others which have merit and 
which may prove less burdensome if those most 
familiar with the subject matter co-operate in theit 
formulation. Some of the regulatory laws now on 
the statute books to which big business strenuously 
objects might not have been there at all or might 
not have subjected private enterprise to such drastic 
regulation had the representatives of the interest 
affected realized that unqualified opposition some 
times irritates legislators to more drastic enact 
ments than would have resulted from friendly 
le trom the unde 


cooperation in selecting the desiral 
sirable while the proposal was pending. The Fed 
eral Reserve law is a good illustration of legislation 
which private interest finally determined was desi! 
able and unavoidable and which they thereupon 
helped to make as effective as possible. I have in 
mind a New York statute—which I think exists in 
other states as well—the prime purpose of which 
was to abolish warranties in the law of life insur 

ance, but which, because of lack of attention to 
detail, has put the life insurance contract in a posi 
tion worse than any other contract under the law 
of this State, in that a life insurance contract cannot 
be set aside or reformed, even though there is de 

liberate fraud on the part of one of the parties in 
entering into it, unless that fraud appears in the 
papers which constitute the contract 


Our legislatures have the machinery for ascet 
taining necessary facts and conditions prior to legis 
lation. We have developed the committee systen 
so that those interested in pending legislative pro 
posals have full opportunity to be heard before the 
legislature renders judgment as to what constitutes 
the dominant public interest. If we make the proper 
use of this machinery our legislatures might in fact 
be what the legislature of Massachusetts is in name, 
a General Court in whi 1 representative judg 
ment may be reached after full presentation of the 
conflicting interests involved. In the complexity of 
conditions under which we live a representative leg 
islature properly informed is often a better agency 
than a judicial court to determine what rule of law 


is best suited to the needs of the entire community. 
I have in mind the Workmen’s Compensation Act 
The courts might, through a long period of years, 


have developed a more satisfactory system of rules 
under the common law of emplovers’ liabilitv. but 


the courts could never have deve loped any such svs 
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tem as that which the legislature 
Workmen’s Compensation Law. 
Committees of Congress and 


latures have not always had the h 


they are dependent and to which tl 


Not infrequently I have seen the 


a private interest at a committee hea 


about the subject under discussio1 


tributed and | have subsequently 


Ilé 


hotel lobby or in the smoking room 


+1 


sional Limited generalizing upon the 
ot our legislators The representa 
ship company once provoked the 


House committee to complain that the lawyers for 


cl 


the company talked of nothing but tl 


ot steamships and their naval arcl 


nothing but the construction of sta 


statements and lengthy briefs fu 


when the issue is not whether a law 


but what form the law shall take. t 


der what conditions it shall apply, 


and in what manner it shall be enfor 


I remember when the representati 


industry of the country, their law, 


tives, landed in Senator Penrose’s 
day afternoon urging immediate 


the industry It took that very kee 


legislator just about twenty mit 


] +} 


them that whatever they needed, t 


not want that which they themsel 


him and proposed I saw him, like 


representatives of the fruit-juice 


country had got through the House, a1 
the point of a favorable report ft 
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17 


Committee, 1 bill which they seriou 


the protection of their industry—I s 
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rose point out to them that the bill 
pletely defective, though it had been 


House, that, if he put it on the statu 
asked him to do, i 
pose which they had in mind | 
critical, too definitely critical, 

enough to venture the suggestio1 
to be the opportunity to make it 


represent private interest befor 
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committees must get down to bras 


t would not accon 


are going to be really helpful in the de 
current legislation. Even the represet 
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railroads—and they perhaps are amor 


the country—in the formulation 
tion Act, up to 24 or 48 hours be 
passed, submitted their suggestions 
in a form in which they could not 


at that time, and it was only by the eff 


resentatives of the committee themsel 


of the most important provisions 
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tion \ct were converted Irom genet 
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legislative provisions of that law 

In the conduct of modern bus 
selves constantly in need of new 
must be worked out either by those 
business or by some public auth 
organize new business units, couple 
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and a general lowering of standards 
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“ange ( ich has pride in its fruit. 
These te er standards are recognized 
T rt of the National Distribution 
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usiness ( e made compulsory 
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pulsion ( not be at a disadvantage in com 
ye titior il] é only when com 
pelled 
standart of conduct were 
developed ial dec ns establishing general 
rules. TI s had t idvantage of flexibility, 
but flexi t an advantage when definiteness 
is desirable lation is at its best when it meets 
the modet nd for definiteness in our rules of 
1S imed at an ascertained 
é give more satisfaction than 
ye t nd deal with evils 
that 1 the Statutes con 
demning 1 for example, whether in insurance 
premiut I rrie! rate 1ave been generally 
effective tistactory When, however, the leg 
slatu ( g its statutory prohibi 
ti é rated and recognized 
r S t é all for evils which 
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definitens s the ba irritation and con- 
fusion in tl pplication of its generalities by the 
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tive e1 cond is nuisances build 
ings *“ é é penalize “improper 
speed,” cor n to destruction “inferior grades” of 
goods, ma t crimit charge “unreasonable 
rents,” o1 e failure to provide “proper and 
sufficient tilation in factory workrooms. The 
problen egation of legislative power and of 
administrat scretion in the enforcement of gen 
eral legi tandards 1s one worthy of more 
extensive treatment than 1 time permits of; but 
the egat est unqualified dis 
cretion Is t! gravest « iuses of waste of pub 
( cy enforcement, and of irrita 
tior o cannot tell what the law 
requi ntil it has been judicially applied 
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O it, the ipal point that I want 
t es legislation depends 
upon det Ve are bound to have some legisla 
tion Phe plexity the life in which we live 
cant he development of the common- 
law é WW e, I say, bound to have leg- 
slat lesirabilit r the undesirability of 
that le lepe st instances, upon 
letail. vislatures—Congress in Washington 
ind tl e int states re making an effort to get 
lown to | tacks on the details of modern legis- 
latior M peal is to the representatives of the 
riva d to the newspapers to get down 


to like br tacks, and I have no hesitancy in say- 
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Calendar of Coming Events 
Bar 


at Denver, 
July 14-15-16 


American Association Meets 


Colorado 


Committee on Commerce, Trade and Commercial 
Law Holds Public Hearings in Chamber of 
Commerce Building, New York...April 13-14-15 


Conference of Bar Association Delegates Holds 
Special Meeting at Washington, D. C......April 28 


American Law Institute Holds Fourth Annual 
Meeting at Washington, D. C..... atts 
Spee April 29-30 and May 1 

Texas, Arkansas and Louisiana Bar Associations 

Hold Joint Meeting at Texarkana..... 

April 30 and May 1-2 
Iowa State Bar Association holds Thirty-second An- 
nual Convention at Davenport........ June 17-18 


Illinois State Bar Association Holds 50th Annual 
Meeting at Rock Island-Moline...... June 24-25-26 

The Conference of Commissioners on Uniform 
State Laws Meets at Denver. July 6-10 

Commercial Law League Holds 1926 Convention 
in San Francisco in Week Beginning ..July 19 











ing that the men who represent the House and Sen 
ate committees today on important pending legisla 
tion are abler at their job than the men who 
represent the private interests who are constantly 
concerned before those committees. 

It is obvious that if legislators and legislative 
draftsmen are to attain even a reasonable degree of 
definiteness and accuracy in legislation they have 
need of all the information and suggestions we can 
give them. With particular reference to life insur- 
ance legislation it is our duty, and I believe it is also 
our opportunity, to cooperate with legislators and 
administrative officers in bringing about greater ac 
curacy and uniformity in the prohibitions and re- 
quirements of statute law. Fortunately, we have 
attained a substantial degree of uniformity in the 
policies which underlie life insurance legislation, 
thanks to the influence of that great lawyer and 
legislator, Judge Hughes. The legislation which he 
drafted for New York in 1906 still constitutes the 
principal contribution to the insurance laws of this 
country, but the carelessness of other draftsmen or 
their individual preferences in the use of language 
and the constant addition of amendments have com- 
bined to bring about lack of uniformity in detail 
and unnecessary variety of phraseology. 


Where to Write for Citizenship Publications 


In making mention in the January issue of the 
recent publications of the Citizenship Committee 


of the American Bar Association, “The Real 
George Washington” and “The Constitution and 


the Declaration of Independence, with Introduction” 
—the address of the Committee was inadvertently 
omitted, with the result that a large number of 
requests for these publications have come both to 
the American Bar Association Journal and to the 
Secretary of the Association. All such requests 
should in future be sent directly to Hon. F. Dumont 
Smith, chairman American Citizenship Committee, 
First National Bank Building, Hutchinson, Kans. 
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THE LAWYER AND THE WORLD 
COURT 
At the annual meeting of the American 
jar Association in 1923 the recommenda 

tion of President Harding that the United 
States should adhere to the Protocol for the 
establishment of the Permanent Court of 
International Justice, with the reservations 
drafted by Secretary Hughes, the purpose 
of which was to make it certain that we 
were joining the Court and not the League, 
was approved by an almost unanimous vote. 
Although the legal profession was and is 
divided in opinion as to the entry of this 
country into the League of Nations, it 1s 
not far from substantial accord in the sup 
port of the position of Harding and Cool- 
idge, Root and Hughes. On the other hand, 
it is quite evident that outside the legal pro 
fession, opposition to the Court comes from, 
and is usually frankly attributed to, opposi 
tion to the League. 

An examination of the difference in 
view-point of the lawyer and layman in re 
gard to the question will be interesting and 
perhaps instructive. 

At the outset it that the 
lawyer discriminates between the Court and 
the League, while the layman who opposes 
the Court not. The Congressional 
Record and the editorial pages of the anti 
Court press plainly disclose that one of the 
chief objections made to the Court is its 
supposed relation to the League. 

The lawyer is not disturbed by this con 
sideration. First of all he has learned that 


will be seen 


dk eS 


a judge worthy of the name will not allow 
political or personal considerations to move 
a disputed point of 


him in the decision of 
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law or in the administration of justice. The 
reason for this goes far back. The lawyer 
learns that “Justice is the highest concern 
of man upon earth”; he knows that the 
judicial institution is made to insure a just 
decision of controversies, and that unless 
this institution accomplishes this purpose, 
civilization will retrograde tow rbar 
ism, for there can be no peace without jus 
tice and no civilization without The 
lawyer therefore recognizes that courts are 
institutions devised for the determination of 
controversies according to the right and 
justice of the case; that even though, being 
human institutions, they have their imper 
fections and at times err, they on the 
whole safely to be depended upon as the 
best assurance of justice. His mental atti 
tude therefore towards the proposal to 
create a tribunal for the decision of 
between nations according to the principles 
of right and justice is hopeful and confi 
dent. 

The lawyer is not disturbed by the cry 
that the Court is a League Court. He prac 
tices every day before courts which were 
actually constituted by legislatures and he 
has never seen an instance where that fact 
interfered with the attainment of justice. He 
knows that in a controversy as to the validity 
of a statute or a tax, the judge will give him 
judgment if he produces the proof required 
by the law, and that the fact that the judge’s 
salary comes from public funds and is fixed 
by legislative act never influences his decision. 

If he has studied the decisions of the 
Supreme Court of the United States ren 
dered in the exercise of that part of its juris 
diction most analogous to that of the World 
Court, the settlement of controversies be 
tween the states of the Union, he 
than ever reassured that the substitution of 
justice for force in the settlement 
between nations is founded on sound anal 


ards hat 
ards Da 


peace 


are 


disputes 


IS more 


of disputes 


ogies and justified by the success of our own 
experiment. In fine, he has learned the 
difference between political agencies and 
judicial tribunals and knows that with very 


rare exceptions the ruling passion of the 
judge is for justice and that he is a minister 
ing priest in its temple, de 
service. 

The lawyer also realizes that courts do 
not deal with political questions as such, but 
that they find and declare the facts in dis 
pute and the law applicable to such facts. 

When the lawyer hears objection to the 
World Court on the ground that there is no 
adequate body of international law he won- 


voted to its 
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adds: 


hile the professional and lay view- 


differ in the above particulars, 
e things as to which intelligent 
citizens of both classes, when 
by political or other considera- 
nerally found to agree. 


first of these is based on the very 


of fair play. After an 
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issue has been fought out fairly and in the 
open and over a long period, and a decision 
has been rendered which leaves no doubt 
to the national will, fair play certainly de- 
mands that a reasonable opportunity be 
given to try the thing out and show in actual 
practice whether it will work or not. This 
opportunity means, of course, freedom from 
obstructive and harassing tactics, which are 
a sort of guerilla warfare after the war of 
open and honorable combat has ended—the 
consequences of a mental complex in which 
considerations of personal political vindica 
tion generally play an unnecessarily prom 
inent part. They exemplify what has been 
aptly termed “the bull-dog’s conception of 
honor,” which is never to let go under any 
circumstances whatever, if he can possibly 
help it. 

Again, lawyers and laymen are gen 
erally agreed that our country should pre 
sent, as regards its relations to other coun 
tries, a united front. This is necessary both 
from the standpoint of dignity and national 
effectiveness. Where the very question of 
the nature of that relation is an issue, as 
was the case with the League of Nations 
proposal, and when a decision by our regular 
constitutional means has not been reached, 
there naturally the widest range for 
domestic discussion, opposition or obstruc- 
tion. But when the representatives of the 
people have spoken in the way the Constitu- 
tion provides—and spoken overwhelmingly 
—a decent respect for the position of our 
country before the world and in its relations 
with the world certainly demands an atti- 
tude of support and not of continued opposi 
tion. 

A great American has said, in sub 
stance, that our domestic divisions, though 
bitter, “stop at the water’s edge.” Here is 
a good occasion to apply that principle, 
without which there can be no great Amer- 
ica in international affairs. 
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HELP THE PROCEDURE BILL 

Members of the Association and all other 
lawyers should do their utmost to help secure 
the passage at this session of Congress of the 
bill giving the U. S. Supreme Court power to 
make rules on the law side of the Federal 
Courts—the same power that it now has on the 
equity side. It is not necessary here to repeat 
the convincing arguments for this measure. 
Write a personal letter to your senators and 
congressmen urging active support. 








THE ADVISORY FUNCTION OF THE WORLD COURT 


Examination of Contention that Obligation to Give Advisory Opinions 
of the Permanent Court of International Justice—Valuable In 
Furnished by History of Advisory Opinion in United States, England an 
1 the Practice of the World Court Itself. 
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By 


not 


n suilty of undignified precip! 
tance in the consideration of matters of exceptional 
importance. The Statute which established the 

Permanent Court of International Justice came into 

force in September, 1921 ry yf 

to which the Statute was annexed, a kind of expansible 
enacting clause, expressly pr should 


HE Senate is ne 


e Protocol of Signature 


at il re 


main open for signature by any m« mber of the League 
of Nations, and also by any of the states mentioned in 
the Annex to the Covenant The last phrase, it was 
well understood, was introduced in order to facilitat 
the adhesion of the United States to the Statute. On 
February 24, 1923, President Harding sent a message 
to the Senate in which he stated that “our deliberat« 
public opinion of todav is overwhelmingly in favor o} 
our full participation, and the attending obligations of 
maintenance and furtherance its prestige,’ and 
asked the, Senate to consent to our adhesion to the 
Protocol, subject to the four reservations that hav 

since been generally called the Harding-Hughes terms 


Senator King promptly introduced a resolution to give 
effect to this but the Senate, by 


vote of 49 to 24, expressed its clination to be hut 


recommendation, 


ried into any rash action, and the matter went over to 
the 68th Congress. President Coolidge in his first 
message to Congress, on December 6, 1923, endorsed 
the proposal of his predecessor and commended it ft 
the favorable consideration of the Senate. Six resolu 


tions relating to the subject were introduced during this 


session and referred to the Committee on Foreign Re 
lations. and one of these was reported out to the Senate 
but did not come to a vote. In his message of Decem 
ber 3. 1924, the President renewed his recommenda 
tion that the United States adhere to the Protocol. 
adding a fifth reservation—that the United States 
should not be bound by advisory opinions of the court 
“upon questions which we | not voluntarily sub 
mitted for its judgment The House of Representa 
tives expressed its approval o he Court and of the 
Harding-Hughes-Coolidge plan by a large majority 
The Senate, however, was too busy in this short session 
to find place for a debate upon the matter and Senator 
King’s resolution to secure the adhesion of the United 
States was promptly blocke: But the issue was at 
once revived when the Senate met in special session by 
resolutions of adhesion introduced by Senator Swat 

son and Senator Willis. and before adjournment was 
taken it was aereed, bi tte of 77 to 2, that on De 
cember 17. 1925. the Senate would consider the resolt 


tion of the former in open executive session 


The long awaited debate has come and gone 
On twentv davs in all, a crowded gallery and a vary 
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ence ! uh Forest Coll iT 
ing number ot senators listened to exposition and 
argument, praise and blame, history and yphec 
For the first time since November 15, 1919, the clo 
sure was invoked, ending a filibuster that threatened 
disaster to the program of the administratu Che 
Senate is on record, 76 to 17, as favoru the adhet 
ence of the United States to the Protos 1 Stat 
ute of the Court, subject to a series tions 
and understandings that go conside1 ( id the 
proposals submitted nearly three y: Still the 
issue is by no means closed. The President mus 
act, and forty-eight other states, s1g1 es of the 
Protocol, must indicate through exchange of 
notes their acceptance of all these re itions and 
understandings. Meanwhile the fight 1 » be trat 
ferred from the Senate chamber to the people and 
may be made a specific issue in the senator l ele 
tions next November. The recognize d le le of the 
opposition to the recommendation of t esidents 
is Senator Borah, the chairman of the Committee on 
Foreign Relations. He has announced that he 
poses to give “whatever of energy nd abilit he 
possesses to the undoing of the Senate ict I Che 
history of the part the United Stat ed in 
the movement to establish an intert idicial 
tribunal and the wide attention the \W 1 ¢ t has 
attracted in this country sufficiet ttest the 
importance of the question. It is, the e, highly 
desirable, assuming that the foreig ( 
democracy bears some relation to the will 
that there should be a frank and critical examination 
of the reasons why the senior senat Idaho, 
whose sincere devotion to the cause e is not 
questioned, should oppose so persistent he pat 
ticipation of his country in an ente1 e conceived 
for the purpose of substituting reas rece il 
the settlement of as many intern lisputes as 
possible Those reasons have not en the 
same, or perhaps one should say t é hasis has 
shifted from one to another during t three 
vears. The senator made a full exposit f his atti 
tude in an address delivered in Bost n Ma 11 
1925, and stated his position so cle ly 1 explicitly 
that we mav fairly assume that we | n this 
i\ddress the essentials of the argum ipon which 
he will rely in his appeal to the pe ( His more 
recent speech of October 19th at (¢ ig s but a 
reiteration of this position, and the speeches he con 
tributed to the discussion in the Senate shi clearly 
that he intends to hew to the line so « fully drawn 
in Boston 
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la. and the practice of the 


t four years furnishes 


ial the King of England has 


e of his judges 
and 
years 
the 


lvisers as he 


duties, 


ind executive 

desuetude in recent 
Committee of 

House of Lords often asked 
s Of iestions of law aris 


fore the House sitting as a 


ssured the presence of 


he House may ask their 
ts legislative activity, and 
id\ 


ental practice through the 


isory opinios: 


f 1780, which placed it at 
the legislature, or the gov- 
this it found its way, with 
the nstitutions of New 

Missour1, Florida, 
ta The device was omitted 
uti t a general revision 
t] ther States Indeed, 


given in States that 


sion for them, though in 
more reluctant to act 


ithout constitutional compu! 


legislature, in 1923, 
n the yustices of the 


cert 11TW) é 
ypinions to the 


é Wwisor\ 
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governor or either house, and the act has been upheld as 
\ltogether, the reports show about 500 
advisory opinions that have been rendered in the va 
rious lhe Dominion of Canada and seven ot 
its provinces have also adopted the advisory opinion, 
under statutory So we are not dealing with 
a governmental innovation, the newness of which cat 
a warning of possible calamity; on the contrary, 
it is an institution of which we have a lengthy and 


constitutional. 
states 

provision 
TIecs 


illuminating experience, to which it will be profitable 


to refer as we examine in detail Senator Borah’s 
argument 

\ court is not a court, scys the senator, quoting 
if political questions are ever sub 
mitted to it. What are “political questions?” The mean 
ing of the phrase is decidedly elusive. It may have 
reference to the identity of the person or organization 
who deals with the question, it may relate to the nature 
of the subject matter involved, or it may mean merely 


Ww isdom or ex 


secretary Kellogg, 


that the question is one of “policy,” 


pediency. The definition, as elaborated in the constitu 


tional practice of the United States, rests primarily 
upon the separation of governmental powers. Each of 


great coordinate branches of the government 
its authority over a definite field, the limits of 
a written constitution, either in ex 


the three 
exercises 


which are fixed in 


press terms or by implication. The legislative and 
executive departments are the political branches an¢ 
matters which fall clearly within their appointed do 
mains are political matters. The judiciary will not un 


dertake to interfere with either department in the 
exercise of its discretion within these domains 
the function of the judiciary to exercise only judicial 
power, that is to confine its activities to the construction 
and exposition of the law. The distinction here rests 
chiefly upon the identity of the department to which 
the power in question has been delegated. 

But the situation is not as simple as this statemen 
would imply. All questions do not come to Washington 
plainly labeled as legislative, executive or judicial in 
character ; and the courts, in upholding the constitution 
as the supreme law of the land, may well be forced to 
ascertain, in a “case” that falls clearly within their 
jurisdiction, whether one of the other departments has 
overstepped its constitutional bounds. Thus the Presi 
dent is given the power to grant reprieves and pardons 
for offenses against the United States, except in cases 
of impeachments and in the exercise of this power he 
has an unqualified discretion. But the Supreme Court 
has not hesitated to decide whether this power ex 
tended to the granting of a general amnesty, whether 
it took from Congress the right to pass acts of general 
amnesty, whether Congress may by law restrict the 
effect of presidential pardons, whether the use of the 
pardon in criminal contempt invades the 
province of the judiciary, and other similar questions 
which necessitate a construction of the words of the 
Constitution. In other words, it is a political question 
whether the President is making the best use of a power 
that belongs to him, but it is a judicial question whether 
the power he is exercising does belong to him or not 
Congress may regulate the manner of holding elections 
for senators and representatives, but the Supreme 
Court has dealt with the matter so far as to declare that 
this does not give it power to regulate corrupt practices 
in primary elections. Presumably a similar law apply 
ing only to the final election would be constitutional, 
under such a law a candidate might well be con 
victed by a court and still be seated as a duly elected 


It is 


cases ot 


and 




















































104 


senator or representative by action of the house con 
cerned. 

So, too, it makes a difference in what form the 
question is presented to the judiciary, and what th 
court is asked to do. The Supreme Court refused to 


War to 
Acts 


1ése 


grant an injunction against the of 
restrain him from carrying out the Reconstruction 


on the omplaint ol tl 


Secretary 
in Georgia and Mississippi, 


two States that the Acts in question were unconstitu 
States and threaten 
their very existence. but the court intimated that 1! 
private rights or property ha 
ger of infringement, the partic 
properly have asked the court to con 


tionality of the legislation involve 


been infringed or in dan 
concerned might very 
sider the constitu 


It is one thing 


to attempt to control the political departments by man 
damus or injunction and another to review their acts 
when the rights of individuals have been affected. 

Nor do we attain greater definiteness if we use 
the character of the subject matter as a criterion fot 
determining whether questions are political or non 


1 


action Che powet 


lly political in 


political for purposes of judicia 
to deal with situations 


that are decide 


character may be expressly delegated to the judiciary 


by the constitution or by sta Questions relating 
to the extent of the ts of a state have 
been shunned by the courts in numerous cases, as being 


of a political nature ; but the fed 


territorial limi 


leral Constitution gives 


the judiciary jurisdiction over disputes between two 
States, and it has been settled for many years that 


this covers boundary disputes. The affairs of politica 
parties and matters pertaining to elections would seem 
to be as clearly “political” anything could be, and 
the courts in general have declined to interfere with the 
organization or mn of p ss or the conduct of 
elections ; but they ) apply statutes o1 
constitutional provisions that confer upon them juris 
diction in this field, even to the extent of trying con 
tested elections, whether primary or final 

The third definition suggested is helpful as far as it 
goes, for the courts have declined to ex 
press their opinions upon questions of policy. But th 
usefulness of the definition is quite limited, for in most 
of the cases where judges have refused to act on tl 
ground that a “political question” 
tions of policy have been only incidentally involved if 
at all. The basis for the recusancy is not far to seek if 
the opinions in such cases are explored for the purpos« 


d> 


opel iti 
1] 


Wi not retuse tt 


] 


‘ 
consistently 


ie 


l was in issue, ques 


of discovering the real reasons for the disclaimer of 
jurisdiction that are hidden bel 1 the convenient and 
consecrated phrase “political question Chree prin 
ciples will explain practically all the cases: (1) The 
court will not invade a domain that is clearly marked 
out by the sovereign power1 f the state as belongin 

exclusively to another organ of the government, unles 

it is in unmistakable terms authorized to do so This 


principle depends upon the tert f the constitutional 
grant; it is the identity of the grantee. not the f 
the subject matter, that determines the willingness « 

the court to assume juri lecline it. (2) A 


nature o7 


brutum fulmen is abhorrent to the judicial mind; a 
court should not command unless it has reason to thin! 
compliance will be secured 3) The courts will not 
question the expediency of the acts or the wisdom of 
the decisions of the political branches of the gover 
ment, or, as a rule, the findings of fact upon whicl 
these acts or decisions have been based: the issues 
volved, not the nature of the subject matter, determine 
the judicial attitude: the judicial power extends t 
issues of law and to issues of fact upon which the aj 
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plication of the law depends, but not to issues of policy 


[hese are the three motifs running throu 
ing cases—a scrupulous regard for consti 

dary lines, a dislike of futility or an unwill 
act when the purpose of the action may not be 
for the 


the people’s representatives to use thelr 


and a decent respect 


iding which 1s the wi 
th 


Illustrations abound for 


1, . ++ } 
aiscreluion in dec 


low. Se 
the pages of the reports 

When we turn to the advisory oj 
situation materially altered. Here a | 
ment voluntarily comes to the judicias 
opinion relating to the 
interrogator, which, ex 


its powers and 


according to the test of subject matte: 
have answered freely, and their opin 


in hundreds of ca 


given unreservedly ses 


would have been refused or judgment denie 


petitioner had been 
plain enough 
for opinions, and 
are no longe1 operative. 
the invading 
another department against its will, 
has been invited, and indeed, if tl 
opinion the constitution, 


sovereign power of the state. 


a private person 
questions o! policy 
the other two motifs ; 
he courts a n 
by fear of the rightful pret 
beca 
lere 
clause in 
of futility, because the opinion is soug 
advice only ; the ultimate purpose fot 
been achieved when 
rendered to him who seeks it. So, th 
t} 


O give U 


exists has tne 


have refused t leir advice 


for various reasons too long to enumerate hi 


have made no hair-splitting distinctions betw 


ions of a political and those of a judicial 
It may be interesting to observe that 

of Canada and of 
that provide for the advisory opinion spe 
merate a questions indubita 


several its provinces 


number ol! 
character as proper objects of advic 

It would seem, then, that the statement 
is not a court 
apparently does not express exactly what 
intended to say. If political questions 
mitted to a court, of course 
where the court declined to act on the 
question involved was political. Pre 
meant that no court 
questions. But even in tl 


foregoing discuss 


we would ive 


was ever rerd 


political 
evident from the 
three exceptions to the stat 

in Anglo-American jurisprude 
adjudication of private rights in 


before a may 


at least 


li hed 


necessitate the 


ictel (2) Jurisd 


court 
of a political char 
matters may be conferred upon the « 
stitution or by statutory enactment 3) The 
under opinion clause 
to political questions. Will anyone 
courts in England and tl 
j 


recognize and % 


sought advisory 


ugl an 
relat | 
contend that the 
States whicl 


any 


es 


Appts the 
or the pe 
\re we sole 

ribunals in England, ¢ 
and eight o1 


ad 
aGi 


1 
‘ourts because 


courts to those t 
Canadian provinces, 


oT 


States, which give their vice t 


‘ rn} 
vCitl 


ecutive departments of the gi 


unequivocal man 


hypothesi, are often * 


Nor is there any 


if political questions are ever submitted 
to it was not carefully considered. In the first pl 
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laimed tl 








with pol 
ness of n 
or the firs 
existent 
I DOWE 


re not to be cast out of the fold so 


be Ss 
nt Court of International Justice 
nsideration, or is it metamor- 
gan by t obligation to give 
they are requested by the Coun- 
Le e? Of course, in the eyes of 


uuld not be a court even with- 

It has no true law to apply 
vereign superstate to enforce its 

is been true of all international 
is the world is organ- 
basis. Yet in fact we do have 


states generally apply in dealing 

ind the decisions of international 
the most part been obeyed. But 
e concerned themselves with materia 
ledged case prosecuted before the 


needs be political in character, for 
ly te members of the 
between states are 


states or 
d disputes 

he term is ever af plicable 
s less reason why the World Court 
the advisory function in connection 
ns than there is for the unwilling- 
courts to pass upon such questions, 
fs stated above are obviously non 
t rests on the doctrine of a separation 


g three governmental organs, made 
ite by the will of the sovereign people 
vill do depends upon the power 

e constitution, not upon the nature 
itter. If the jurisdiction explicitly 
versies between two or more States o: 
( ther “political” matters, it 


The World Court is independent 
rnational government, deriv- 
rom a separate constituent treaty. 
f that treaty, its juris- 
ill matters specially provided for in 
in f The Covenant of 
convention, and by 
venant the Court may give an ad 


dispute or question referred 


neil or Assembly The second motif 


inions at all, as already 


attention, for it may be 

rah used the term “political 

he meaning that has become at 
nstitutional law, but in a strictly 
is equivalent to “questions of 
venant permits a solicita 
ld Court on any dispute 
literal reading of the clause, ques- 
be referred as freely as questions 
uent phrases do not always mean in 
seem to mean on paper. Strictly 
f our Constitution, a presidential 
son who had never been 
lidate, a President could keep in 
binet members unacceptable to the 
ld prevent all interstate compacts. 
pardon every federal prisoner, 
llv destroy the appellate juris- 
Court, and countless other de 
rse of government could 

me Court has dealt many times with 
he possibilitv of abuse of power. and 


for a per 


bstantial. Our governmental institu 











tions are not guaranteed by the solemn script of con 
stitutions; rather are the constitutions themselves 
guaranteed by our political genius. We incorporate in 
them those devices which our political experience in 
forms us stand a reasonable chance of working out 
well. 

It is, then, a fair question to ask, in fact it is the 
vital question, whether in all probability, the advisory 
function of the World Court will ever be construed 
to extend to questions of policy. There is no small 
amount of evidence to aid us in arriving at an answer. 
There can be no question that it is a well established 
tradition in modern political society, that courts are de- 
signed to deal with questions of a legal nature. They 
have not the facilities for acquiring the information 
necessary to decide issues of expediency, nor are they 
na position to give effect to such decisions if made 
Chey are the weakest organ of the state and the one 
chat should command the fullest confidence ; their trust 
worthiness might well be shaken, their prestige im 
paired, and their very existence threatened, if they en 
tered upon the field of political debate. Such consider 
ations alone should be sufficient to deter the Council or 
\ssembly from submitting questions of policy to the 
Court, or the Court from answering them if submitted 
But there is more than the tradition, to tell us how we 
may expect these bodies to employ the advisory ma 
chinery. All the States of the Union that have provided 
in their constitutions for advisory opinions, save one 
alone, have expressly limited the inquiries to questions 
of law. The Colorado constitution in its terms wa: 
broader—“important questions upon solemn occasions” 

and one might have thought the bars were down for 
any interrogation whatsoever. In thirty-nine years the 
Colorado court has been asked for an advisory opinion 
almost a hundred times, and there is not one instance 
where a question of policy has been referred to it. The 
statutes which authorize advisory opinions in Ontario, 
Nova Scotia, Manitoba, British Columbia and Saskat 
chewan empower the Lieutenant Governor in Council 
to refer “any matter which he thinks fit to refer” and 
in the Quebec statute the phrase is “any question which 
he deems expedient.” The consultative privilege has 
been used sparingly in those provinces, and no questions 
of policy have been submitted. 

Now let us turn to the World Court itself. Thi 
teen times the Court has been asked for an advisory 
opinion. Some of the questions, the senator says, are 
far more political than legal. In the absence of a bill of 
particulars, one cannot know to which ones he referred, 
but the opinion will be ventured that most lawyers 
would designate the issues presented by the inquiries as 
primarily legal in their nature. The first asks for the 
construction of Article 389 of the Versailles Treaty 
In the next two. the competence of the International 
Labor Organization, a creature of the same treaty, was 
more carefully defined. The issue of the fourth case 
was whether the dispute between England and Frane« 
over nationality decrees in Tunis and Morocco was. by 
international law, a question of domestic jurisdiction 
Then came the Russo-Finnish dispute, where the Court 
was asked its opinion as to the extent of the treaty 
obligations existing between these two countries ; in this 
case an opinion was refused, but no doubt was cast 
upon the legal character of the issue involved. The 
questions put in the next case related to the obligations 
of Poland under the Minorities Treaty of June 28, 
1919, and those in the following case to the competence 
of the League of Nations under this treaty and to the 
proper interpretation of its fourth article. The eight! 
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opinion deals with the conclusiveness of a decision by in the ears of those who have been 
the Conference of Ambassadors r lating to the boun belief that one of the most important 
dary between Poland and Czechos! wakia. and the ninth adoption of the doctrine of a sepa 
with the extent of power conferred on the Conferen mental powers is found in the natural 
of Ambassadors by a resolution ot the Assembly. The judiciary and the necessity of prot 


the tenth opinion required encroachments of the other departme nts 


question submitted f 





construction of Article 2 of the Lausanne Treaty [he it was incontestable that “the judict 
eleventh and thirteenth inquiries re fated to the jut parison the weakest of the three depart 
diction and procedure ot the Council; one of these wa that it can never attack with success « 
withdrawn when the controve responsible for it two; and that all possible care 1s re 
ceased to exist, the other 1s pet ding now Phe que to defend itself against their attacl 
tions in the twelfth opinion dealt w th the effect of of our State and federal courts to 
certain decisions made by the H gh Commissioner of jurisdiction in hundreds of cases regu 
Danzig in the exercise 01 ‘udicial functions granted to tore them. for the reason that “politi 
him bv treaty, and with th privileges of the Polish involved. is hardly consistent with th 
postal service in Danzig under the Treaty of Versailles they are eager to push their: ju 
and subsequent conventions. These are surelv issues of farther afield. Finally, we must 

law, bearing so close a likeness to the issues of innu judicial reluctance to render advis 
merable cases in the law reports that the most careful unless the interrogator 1s clear] t 
Schoolman could not well discriminate. Ot course the Even under the broad provision ( 


had their genesis in political disputes, and the ‘r decision stitution, the court went out of its w 


mav have been influential in determining the course 0 ‘casion, to declare 


I opinion on one 





political action That is often true in our municipal not authorized to give its advice upot! 
law. What of McCulloch v. Mar vland, Ableman v fact or of policy.” The World Court 
Booth. the Dred Scott case, the Slaughter House case, lished an exception to the unqualifi 
the Civil Rights cases, Guinn | ['nited States, and question” of \rticle 14 of the ¢ 
hundreds of other cases that are writ large upon the an opimion when the subject mattet 
pages of our history Do they not smack of politics between two states and one of them 
Would our political annals read the same if these de to the Court’s jurisdiction. In that 
cisions had never been mad I< the elaboration of the ciple is carefully enunc iated that “the 
due process clause a judi ‘al function that is altogether Court of Justice, cannot, even In g 
untainted by political cot iderations? No profound ions, depart trom the essential rules g 
knowledge of our history or c nstitutional law is itv asa Court ’ Can there be a reasona 
necessary to answer these questio1 Issues of law is bevond the realm of probability that t 
are not isolated phenomena hottled up in a vacuum, like violently break with all judicial tradit 
the artificial designs of Geissle r’s tubes They are as to forget that one of these essent 
part of the white light of common day Chev often questions of policy are not a proper st 
come to the courts trailing clouds « f politics, and their inquiry 
decision does not alwavs clear the atmosphere How Next we encounter the fear that 
ever, by and large, it 1s a gain When. from the com subjected to political pressure and contt 
plex confusion of a bitter controversy, we can single influences to such an extent that its 
out the legal issues and submit them to the relativel ind high judicial standards may be se! 
calm scrutiny of well train judges, as the discrete How this control is to be applied 
colors are spread out by the prisn for identificatior it is bv no means obvious The Le T 
and measurement by the t. the result is usuall dang it appears, because all 
to our advantage League will give it its independence 

We know, then. this 1 1 that there ire sevel It is diffi ult to see how the | eacue 
courts in the United States and ‘ nada which, for a direct the World Court. even 1f we 
number of vears, have beet nd to give adviso1 do so. as effectively as American leg 
opinions on an uestion submitted by the proper a trol our own courts if they wert 
thority in the proper wa that more than a hundred the situation in the seven States 
questions have been put t hese courts. and that not opinion is constitutionally recogmiz« 
one of them concerned a pé ’ ssye. We know that the judges of the highest court 
of the thirteen reterences to the World Court tort ad eovernor al 1 council. in one the 
visorv opinions, all | ‘ vith issues that were legislature nd in the rest the 
strictly legal in characte! : Ow too, that t ters the Stat In ill but 
Council refrained from submitting at least one questiot their sa xed bv the legisla 
for an advisory opinion he ise a member object 1 on thev ma ve removed by the gove 
the ground that political as we 1 as legal issues were of the legislature nd in anothe 
involved. We remember that ingle state represe! ted lone. and thev are liable to impe 
at a meeting of the Council could prevent the reference ature in at least five of the seve 
of a question to the Court, because of the rule ot ‘< not at all uncommon for the const 
unanimity provided in the | enant We remembet lecislature some control over the 
too, that Article 14 iVs the ( urt FIVE in ad ISOT yf court r ti | ribur | 
opinion, and that Article /4 e Rules ( ts ate of the securit 
“ony advisory opinion wht ve given. But, sa) of the | ted St might well g 
Senator Borah . the ture of courts to reacl hodings in the hearts of thos 
for jurisdiction and pow nother court may D ndependence The President a 
quick to seize an opportu e its opin on t r politica Irposes | iil t 

| rtion will ring strangel Congress can decimate it by the | 


political questi n. Such an assertiot1 
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emascu ellate jurisdiction, and either house 
can bring timely end | efusing to consent 
O appr ts expenses Che World 
Court is int precarious position. Its judges are 
elected by the sen ind Council, it is true, but 
they must fro! persons nominated 
the 1 ps in the Hague Court of Arbitra 
tion, W gether ep ent I the League 
Che tert t s limited, but it would take many 
ears to { i r nce the Court by 
negiecting istic those in office con 
nue é luties til their places have 
een sdict Court is carefully 
define é St es 1 eC! bers of the Leagu 
or menti e Annex e Covenant), and if 
there is a te to its jurisdiction, the matter i: 
settle e Court Regular sessions 
re v the Court itself, except that 
there must every year; special sessions rest in 
the discretiot f the President of the Court All of 
nese n tie statute’ to which 
the Court ts existence nd this, it must not be 
forgotte1 t an enactment < the League of Na 
tions, bu treat t dependent in the slight 
est deg enant for its authority, and 
hearing it tinctive signatory powers 
There i nlv one weapon of control whicl 
the Leagu ce ] ( t inv effectiveness 
iwainst t irt, the financial one Similarly, the 
legislatt ’ ries in five of the seven 
States refe 1 t ibove \ls the expenses of the 
Court are the League of Nations, and the 
Court 1 { nnihilate i denial of running ex 
penses sadventure is possible in any State 
n the Ur the federal government. Again we 
must fall | pon the records of our political experi 
ence and the law of probabilities. How manv times 
have the polit ontrols which we have for 135 years 
entrusted t t legislative and executive departments 
been used t erce and demoralize the third branch 
of the ¢ ry ent : What is the probability of the 
effectivens the relatively small amount of political 
pressure League of Nations can exert upon a 
Court mit 1 of “persons of high moral character, 
who pos fications required in their respec 
tive ¢ ointment to the hig! est judi ial 
offices. o1 risconsults of recognized competence 
1 te ( rt is functioning in 
the bright f wid-wide publicity ? 

B the s inction, the argument 
procet { urt has in effect become, to a marked 
extent ent of the League. From the 
hecinn s hee le section of the Secre 
ected 6 gal advice to the Assembly, the Council 
! he Se Gene 1 irticular to act as an 
ican ty upon treaties and conventions. It 
espot ittorney general who is found in each 

f our Stat Has the League. then, two legal depar 
nents | Supreme Tudicial Court of Massa 


chusetts branch of the executive department be 


1UIS¢ ¢ 1 to the governor and 
legislatu The phrase implies a subordination that 
does 1 t. An attorney general is the head 
f what cht call the department of justice. By 
er er ae 1 tatute the dutv is commonly de 
f g ns to the governor 

S nts. eithe house of the legislatur 

tes to administrative boards or legisla 
ve usually held that 

nyone ts upon what proves to be an erroneou 
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opinion of the attorney general is not protected by that 
opinion from legal liability. This general right to have 
opinions from an official lawyer on a great variety of 
natters is in sharp contrast to the limited privilege 
most, the governor and either house o 
the legislature, to submit “important questions upon 


accorded to, at 


solemn occasions” to the highest court of the State 
The court will often decline to answer, the attorney 
general hardly ever. The opinions of the latter 
have little authority behind them and will have no 


effect, as such, upon a court in a case involving the 
the advisory opinions of a court have no bind 
ing as precedents, it is true, but the advice has 
been followed almost without exception, because of the 
strong probability that the law has been correctly stated 
he gist of this objection is that there is danget 
that the political body will take advantage of the advis 
ory privilege “to increase and add to the duties and 
responsibilities of the court.” This apprehension finds 
no encouragement in the history of advisory opinions 
in the United States. Massachusetts has had this dan 
gerous institution for 145 years, and in that time the 
privilege has been exercised 125 times. In New Hanip 
shire there have been 51 opinions in 141 
Maine 62 opinions in 105 years, in Rhode Island 53 


advisee 


ettect 


years, im 
opinions in 83 years, in Florida 51 opinions in 57 years, 
in Colorado 94 opinions in 39 years, and in South Da 
kota 16 opinions in 36 years. Surely this record does 


not show a gross abuse of the consultative privilege 
Nor is there any evidence to show that the judiciary in 
these seven States has become entangled in political 


affairs or has been burdened with undesired duties to 
any greater extent than the judiciary of the other States 
in the Union. What indication is there of a different 
attitude towards the World Court on the part of the 
League of Nations? Neither the League nor any of its 
organizations can become a party to proceedings be 

fore the Court. In the report of the Advisory Commit- 
tee of Jurists which M. Bourgeois presented to the 
Council, which was adopted on October 27, 1920, it was 
emphasized that “the essential principle which must be 
safeguarded is that of the respective independence of 
the judicial powers represented by the Court and of th 
international power represented by the Council of the 
Nations.” Has either the Council or As 

sembly shown any disposition to forget this principle? 
lhe Council has, in at least three instances, refused to 
ask the Court for an opinion desired by one of its mem 

bers or by a member of the League; and in the Corfu 
affair it set up a special committee of jurists to considet 
questions that Lord Cecil wished to have submitted to 
the Court. 

But a horrible example is at hand. The terms of 
the proposed Geneva Protocol show plainly enough that 
the Court is considered a subordinate body, at the beck 
of the League. Of course, the adoption of the 
Protocol is far from imminent, but let us waive that 
point and look at the argument on its merits. The 
jurisdiction of the Court is categorically fixed by 
\rticle 36 of the Statute. It comprises “all cases which 
the parties refer to it and all matters specially provided 
for in treaties and conventions in force.” The League 
itself cannot extend this jurisdiction, for it has no 
to amend the Statute. Neither can it elaborate 
new “matters specially provided for in treaties,” 
for the League has no treaty-making power. Direct en- 
largement of the duties and responsibilities of the Court 
in a legal manner by the Council or Assembly, as such, 
does not seem possible. On the other hand, any two 
states in the world, even though not members of the 


| eague of 


and Call 


power}! 


it by 
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League, could in a sense enlarge the jurisdiction of the 
Court, by agreeing to submit certain matters for its 
In fact this has been done rather extensively 
already. It is natural enough that those who accept 
the Court part of the new international order 
should turn to it as a convenient tribunal to deal with 
legal questions that might arise new treaty 
[here are numerous treaties that to the Hague 


decision 
as a 


under a 


refer 


Court of Arbitration as a matter of convenience, and 
in a sense, “enlarge’’ its jurisdiction. The Geneva Pro 
tocol was not an enactment of the League, it was a pro 
posed treaty. It could have become operative with the 


ratified signatures of thirteen states, and the jurisdi 
tion of the Court would have been “enlarged” thereby 
But this “enlargement,” it must be particularly noted 
would come as an elaboration of the jurisdiction con 
ferred originally by Article 36 of the Statute, and is 
in no sense a result of the advisory function, which is a 
“matter specially provided for” in another treaty, 
namely the Covenant of the League of Nations. In 
reality, there is no “enlargement” of the duties of the 
Court by the provisions of the Protocol. Its 
adoption would bring stence another treaty for 
the Court to interpret (certainly a proper judicial func 
tion), if it were involved in a cot submitted to 
the Court. True, the Protocol requires arbitrators who 
act under it, in certain cases, to seek the opinion of the 
Court, but they must do so through the medium of the 
Council, and they coul thing now with 
out any Protocol | ol says nothing as to the 
duty of the Court to give inion; it is the arbitra 
tors who “shall request” an and “shall take 
advice.” Incidentally, the questions to be referred are 
specifically questions of law. In one instance it is pro 
vided that the Court “shall meet with the utmost pos 
sible dispatch,” but it can hardly be supposed that th 
Court would recognize the obligation of such a clause 
unless incorporated in the Statute, and after all it only 
calls for such action as the Court would be disposed t 
take on its own initiative if the nature of the case de 
manded it It to discern in such provision 
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Both the legislative department id the executive de 

partment have usually treated the pronouncements of 


these opinions as final, and shaped their course of actior 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Act of March &, 1922, 
| ederal 
Pay “Current 


rs oO 


icense Tax 


By 


Carriers,—Interstate Commerce Commission, Repa- 
ration Orders 

Consignors of goods sold f. o. b. destination, although 
the freight is actually paid by the consignee and there is a 
provision that the buyer shall be liable for or get the 
benefit of any rise or decline in the freight rate, may never- 
theless an action against the carrier to recover 
overcharges for transportation, where the amount paid for 
freight charges is credited on the purchase price of the 


maintain 


goods. 

/ { \ shi le Na road LO, Sl ISS 
Sheffield S ron | Ady Ops 94, Sup Ct 
Re¢ p. \ +6 

The ca ecided in this opinion grew out ot 

e¢ ¢ enced April 16, 1912, by the com 
pany, a of pig-iron, to secure a reduction 
of tariff rates on that commodity shipped from its 
urnaces in Alabama over the petitioner railroad as 
initial [The Interstate Commerce Com 
mission, be educing the rates, entered an ordet 
finding that the rates had been excessive from a 
time two yé before the company: had filed the 
original complaint, and requiring the railroad to 
pay mpanv a sum which, with interest, 
exceeded one hundred thousand dollars. When the 
Circuit ( t f Appeals wr 6the: «Fifth Circuit 
affirmed t lement, the railroad brought the 
case to t Supreme Court, both on writ of errot 
and by f certiorari. The case 
being p e the urt on writ of error, 
the writ of ti ri was denied Judgment was 

firmed 

Mi e Br eis delivered the opinion ot 
the ¢ e seventy-seven errors formally as 
signe \ I “¢ ed 1 seven contentions 
separate I sed of (ny or all 

f the e been « essed in the caption 
to this re the point actually stated 11 
the he the only one upon which certain 

1é elt strained to express 
their é pinion 

S et ers ntentions went to 

itte ( ers to substantive rights 

It was f ed that the final order of reparation 

1s se the railroad had had no notice 
to be heard before it was entered 

The lear Tustice held, however, that he need 

t the « st 1s to whether or not 
the f ( ided certain items to the list fo 
hich t dw held liable, because even 

if the sé rder was void the original order was 
rt and wv sufficient to sustain the 


ymmerce Commission and Reparation Orders—Limited Liability of Carriers 
Authorizing Condemnation of Certain Lands by 
| Water Power Act—Oklahoma Statute Requiring Certain 

Rate of Wages” 
‘Alien Seaman” Act—Graduated 


frading Act—The ° 
Taxation of State Agencies 


Val 


in Locality Held Void 


EpGAR Bronson TOLMAN 


judgment appealed from. The next contention was 
that the order was void so far as it included dam 
ages on account of shipments made during the two 
years preceding the date when the original petition 
was filed, because the details of the statement of 
claims were not presented on that date and the 
special two-year statute of limitation had run 
against claims not so specified. But the learned 
Justice said 

No statute or rulk 
edure so exacting as to make fatal mer« 
within the period of limitation the detail of a 
which under the procedure prevailing in courts of law may 
ordinarily be supplied by amendment or a bill of particulars 


Commission pri 
failure to present 
Statement 


imposes upon the 


In like manner he disposed of the contention 
that the shipper could not recover for overcharges 
made after the institution of the proceedings be- 
cause such were not expressly included in the 
prayer for reparation: 

\ reading of the prayer as seeking damages for losses 
suffered in the past through the exaction of existing rates, 
but not for losses which will result while the proceed 
ing to reduce them is pending, would deny to the words 
used their natural meaning and impute to the complainant 
a strange eccentricity of desire. The action of the Com 

was in harmony with its own long settled pra 


tice and with the practice of courts in analogous cases 

In deciding against the railroad on the fourth 
and fifth contentions, he held that the prayer for 
general relief was sufficient to justify an award of 
reparation for shipments over lines of connecting 
carriers, although the connecting carriers were not 
parties to the proceeding; and that the Louisville 
& Nashville was liable as to overcharges on joint 
for as to such rates the liability of the con 


mission 


rates, 
necting carriers is joint and several. 

The sixth contention was that the 
could not recover because it was not the injured 
party. It was shown that the sales contract de- 
clared the price to be based upon the existing 
tariff rate, and provided that the buyer should have 
the benefit of any decline in tariff, and should pay 
iny advance. The railroad argued that because any 
reduction in rate would inure to the benefit of the 
buyer, no action could be maintained by the seller 
But the learned Justice said 


shipper 


The construction urged ignores the commercial sig 
ficance of selling at a delivered price. When a seller 
enters a competitive market with a standard article h« 
st meet offerings from other sources. On goods sold 


o. b. destination, the published freight charge from the 
int of origin becomes, in essence, a part of the seller's 
production An excessive freight charge for de- 
finished article affects him as directly as 
charge upon his raw materials. Moreover, the 
the published freight rate rested upon the 
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burden of 


109 





110 \MERICAN 


consignor under the ] f lading ting case as well 
as under the contract f sale l rchaser wh I 
the freight did so solely a gent f t seller The car 
rier did not know of the provisior the sales contract 
With the rights or equities twe eller and purcl , 
it had and has no concern. not ve concer 
selves with them 

T he final contention | id t vith the awa 


of interest 

Mr Justice McReynold elivered a separat 
opinion in which he declared 
the dissenting view that had beer 











member of the Commissio1 Ni lustice M« Rey 
olds’ opinion concludes with these words 
It is vain to speculat vhether t eller might 

obtained better prices if t freight { id been lower 
It might not have gott the t all. Certainly 
it suffered no more than ar mpetit vho failed to { 
because of the exorbitant te t tained no prox 
mate loss and therefor no right 1 rati Every 
member of the pu ly j j d ex 
cessive freight rate ut unl { ite d ge ex 
there can be no re er fron rriet Hers 
consignee paid charg ] full , led f it a 
actually out of | Id be he « 
signor paid not the rulis 


below it alone ma eek reparat ration for 
unlawfully exacted } 
The 
in the following succinct dissenting opinion of M1 
Justice Stone 


I dissent from t 1 majority of 
Court on the ground that the es who paid 
freight to procure goods, t title t ch was in the 
when shipped, were thin t rotect £ th, tatut 
prohibiting unreasonable freight ’ nd upot 
ment of the illegal! xacted freight from ft] 
funds they were the perso suffering roximate damage¢ 
and were therefore entitled to r the excess freight 
within the meaning of the statute the reasoning of tl 
opinion in Southern Pacific (¢ larnell-Taenzer ( 
245 U. S. 531 

The case Was irgued I \lessrs | Perr 
Thomas and Charles J. Rix r the railroad, and 


by Mr. Challen 


Carriers,—Limited Liability 


A shipper is bound by the terms of a freight receipt 
limiting the carrier’s liability for loss on goods for which 
a lower rate is paid; that the carrier knew that the shipper’s 
agent was ignorant of the true value of the goods is im- 
material, 


American Railwa [ Dy ( mpany Da 
Adv. Ops. 14, Sup. ¢ Rep 16. p. 14 

In a suit to recover damages for loss of goo 
sent by the Express Compat erdict was found 
for one hundred dolla ilthough the receipt de 
clared the value « e or ‘ to be onlv fifty 


dollars, and judgment entered thereon was affirmed 
by the 
could 





Supreme Court of Georgia The set 


have made the Company liable for the full 


value by paying a higher tariff, but the state court 
held for the shipper because the sending agent was 
gy ag 
not shown to have known t t a lower valuat 
secured a lower rate, and th irrier knew that the 
agent was ignorant of the true value of the goods 
On writ of certiorari, the Supreme Court reverse 
the judgment 
Mr. Justice Holme ered the 
the Court, and 
The cCarfier s kt yl 8 ru 
the value was imm terial t t good fait! I 
carrier's schedules 3] | ¢ adr tted and 
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same general 1 n was expressed 
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Eminent Domain 


A statute authorizing the condemnation of land upon 
which the United States, under lease, has constructed build- 
ings, 1S not unconstitutional by virtue of the fact that it 
provides that the value of the government improvements 


shall not be considered in awarding damages 
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é . oe y Messrs. J. Winston 
Read a H. Willcox for the land com 
yal sistant to tl \ttorney General, 
Blackbur ne for the United States 


Rights and Remedies,—Federal Water Power Act 


Whether statutory provisions are uncOnstitu- 
tional may be made the subject of judicial inquiry until 
these provisions are given or are about to be given some 
practical effect 


not 


101 


177, 


Sup. Ct. 
in t t the tate r New , invoked 
the Supreme Court in 
Power Act 
as it affected 
ng upon that State. The 
1 motion to dis 
that the suit was 
declared unconstitu- 
statute had actu 
state No con 
he exercise of judicial 
ver V resented by the allegations of the bill. 
Mr. Just Van Devanter delivered the opinion 
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work or operations in which the State is engaged lf 
the use of particular waters in connection with the Morris 
Canal or with any reservoirs and water works, before the 
Act was passed, gave rise, as the bill suggests, to a right 
to continue such use, the Act does not purport to disturb, 
but rather to recognize, that right; and there is no show- 
ing that the defendants are taking or about to take any 
to prevent the State from exercising it Passing 
that right, the State is merely shown to be contemplating 
power development and water conservation in the future 
is no showing that it has determined on or is about 
to proceed with any definite project. 


Whether or not these restrictions 
as invading the field of power reserved to the States, 


steps 


Phe rt 


are invalid 


he said such restrictions 
cannot be made the subject of judicial inquiry until they 
are given or are about to be given some practical applica 


tion and effect. Naturally this will be after they become 


part of an accepted license, and after some right, privilege, 
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Case argued by Attorney General of N. J., Thomas 
F. McCran and Messrs. William Newcorn and Harry 
R. Coulomb for complainant and by Solicitor General 
Beck and Special Assistant to the U. S. Attorney 


General, Robert P. Reeder, for defendants. 


Statutes,—Certainty of Terms, Criterion of Guilt 


The Ok!*homa statute requiring employers doing work 
for the State to pay employees not less than the current 
rate of wages at that locality is void for failure to fix any 
ascertainable standard of guilt. 

Connally et al. v. General Construction Company, 
\dv. Ops. 163, Sup. Ct. Rep. v. 46, p. 126. 

In 1921 Oklahoma enacted a statute establish 
ing an eight-hour day for all persons employed by 
or on behalf of the State and requiring such em 
ployes to be paid “not than the current rate 
of per diem wages in the locality where the work 
is performed.” Under a contract with the State, 
the Company was building certain bridges near 
Cleveland, Oklahoma. The state Commissioner of 
Labor complained of the Company that it was pay- 
ing its laborers only $3.20 a day, whereas the cur- 
rate near Cleveland was $3.60 a day, and 
served notice that he would enforce the law against 
the Company. The Commissioner’s investigation 
showed that some employers in that neighborhood 
were paying as low as $3.00 a day but that most 
were paying $3.60 or $4.00. The Company brought 
suit in the District Court for the Western 
District of Oklahoma to enjoin the state authori- 
ties from enforcing the statute against it by pos- 
sible fine or imprisonment. A court of three judges 
granted an interlocutory injunction. Upon appeal, 
the Supreme Court affirmed this decree 
Mr. Justice Sutherland delivered the opinion of 
Court. After stating the facts, reviewing perti 
nent « and declaring the general principle of 
required of stat 


less 


rent 


this 
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the 
ises, 


law as to the degree of certainty 


utes, and particularly of penal and criminal statutes, 
he said 
We are of opinion that this provision presents a double 
ertainty, fatal to its validity as a criminal statut 


In the first place, the words “current rate of wages” do not 
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denote a specific or definite m { imum, maximum conclusions of the ¢ ourt did not ne 
and intermediate amounts ideterminately, varying from 2 ’ ‘ 
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time to time and dependent up th, ey ection ot the Act was one tl r 
1 . ' j 1. ] TL: 4 
work done, the effict y the vorkmet! etc., as the pressiy declare invalid This sec S¢ 
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the relat ve efnciency a See SS Sy wae) and by Solicitor General Mitchell and S; t 
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as po hg arb ny ri} Pas oe Statutes—The “Alien Seamen” Act 
included within particular loca ( nstitutional 
guaranty of due process ved to rest upon The Federal statute providing for hospital treatment 
. , 
Ss T so ¢ vot : 
a support equi i . alien seamen at the expense of the vessel that brought them 
- ¢ » | , nd ist} srandeis : . 
Mr. Justice H . ” * Bran r to this country includes aliens on American vessels. 
: . “Te : 1h re + the INNS th ‘th . : 
concurre d in the un : at the The owner of the vessel is not deprived of his property 
plaintiff was not £ ute Dy yg . without due process of law by being required to bear the 
terion available in the vicinity Cleveland expense of such treatment of aliens by it brought into this 
Argued by Attorney Genet ( rge F. Short country. 
Oklahoma and J. Berry Ki ppellants and | 
- (/} 5 we \ } 
I. D. Lvydick for appe ‘ . 
p Adv. Ops. 122, Sup. Ct. | ( | 
\ Fede il enactment of 1920 re ( 
, , 
- on 7 ” len brought this country ar ( 
Statutes,—The “Future Trading Act ; ; Py: 
; c f ; : fering trom certain communicable specif 
Section 3 of the Future Trading Act, imposing an ex- 7 O17 
F Ss 8 ' in the Im oTa Act tf ] / ( 
cise tax upon options for contracts for the sale of grain, ' 
‘ " - a nospital tre nen ( Sé 
was not intended to produce revenue but to prohibit all such ‘ 4, ' 
‘ : that brought suc seamat c 
contracts and hence cannot be sustained as a valid exercise 5 
H expe se of such treatment ‘ 
of the taxing power 
ot vield readily to treatm«e _ s e 
a ate , ‘ 
frusier Vv. Croors S, up. | urning the seat to the « t 
> a A ' 14S : 
Rep v. 46, p. 16 ame W he the steams » col e 
In Hill \ Wa 259 +4. the uy the preset case retused t pay 
Court held invalid t ections of the penses of a ( lean seaman wil 7 
"T’ on : a4 ? 1 ; r y . ; 
Future Trading Ac 192] he provisions he rought to Ne York, the United S s brought 
unconstitutional were those gulating sales f suit tor the amount of these expenses Circuit 
grain for future delivery [1 e opin of the Court of Appeals for the Second ( erst 
Court reference was made t tain other sections udgment entered the G t 
if the Act, and it w state t as to these the eround that the Act applied ( es 
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sels. | ertiorar he Supreme Court in cases their remuneration was paid not ina lump sum 
turn rev« e ( t peals at the conclusion of the work, but in daily, monthly 

Mr S lelivered the opinion of or even annual amounts. Their first contention 
the ¢ i t question. as to the con was that these fees were expressly exempted from 

truct te, he part the tax by that section excepting compensation of 
W s not to be cor ‘ofhcers and employes under the United States, or 
; , , 
| aan o gS any State or any subdivision thereof In 
] cama! an ner 1 - 
, weaoer » ie ay the second place, they argued that Congress had no 
4 * 4 SCada all . ad . . 
‘ mee eee power under the Constitution to tax the income in 

St case) has m question. The District Court for the District of 

\ employed ot Massachusetts entered judgment for the collecto 

¢ ter c oO ‘ > . “ . 

fcall o ‘th “als : f Internal Revenue, and Metcalf and Eddy brought 
I wv ( ically it! alien ° “ . ad “me. 
5 Ay tributing to a sea the case on writ of error to the Supreme Court, 
i be applied t where judgment was afhrmed. 
; 5 : men tne ae Mr Justice Stone delivered the opinion of the 
. es vould result, under the Court. He felt no uncertainty in deciding that 
erms t American seaman em Metcalf : ) E id siesta ‘6 fh a it r tl . Crate 
love . Hicted with an in Metcall and Eddy were not omecers' ot the State. 
urabl g ‘ an American port On this point he said: 
l 1 [ ‘ t s but , i ' , =e 
__ tate . put Ww ul We think it clear that neither of the plaintiffs in 
it which, obvious!) error occupied any official position in any of the under- 
( - e takings to which their writ of error in No. 183 relates 
by the hist ry They took no oath of office: they were free to accept 
the 1es 1 been enacted to any other concurrent employment; none of their engage 
sedi : I caration Act ents was for work of a permanent or continuous char 
mec ( é nmigratio ( ‘ef 
we: — ee ct some were of brief duration and some from year 
of 19] e eg vith regard to o year, others for the duration of the particular work 
aliet c ¢ riving in the undertaken. Their duties were prescribed by their con 
lT'nited S reis { racts and it does not appear to what extent, if at all 
- . , they were defined or prescribed by statute. We there- 
( as constitutional : ; , 2 ; . 

; fore conclude that plaintiffs in error have failed to sus 
the i on in concluding tain the burden cast upon them of establishing that they 
He s were officers of a state or a subdivision of a state within 

le power Con the exception of Section 201 (a) 
ores R lic from coming An office is a public station conferred by the appoint 
\ ‘ S unquestionabk ment of government The term embraces the idea of 
y ( gre se this power | tenure, duration, emolument and duties fixed by law 
evislat ‘ g excluded aliens. Where an office is created, the law usually fixes its inci 
n alien immigrants dents, including its terms, its duties and its compensa- 
tt g ive been detected (Citing cases.) The term “officer” is one inseparably 

, P Citing case or by nected with an office; but there was no office of sewage 

eqt g found to be withi or water supply expert or sanitary engineer, to which 
ul x t e of maintaining either of the plaintiffs was appointed. The contracts with 
the wy ge them (Citing cases them, although entered into by authority of law and pre 
Tl 1ese cases that thi scribing their duties, could not operate to create an offs 
powe It iy be exercised in give to plaintiffs the status of officers : 

fere ( ther aliens. And Similarly, it was clear that plaintiffs were not 

\ brought into a! ‘ ee “} " 1 -ather independ 
. employes” under the statute, but rather independ 
Am ‘ American or foreigt 2 é 
ma the expenses of their ent contractors 
med Coming to the question whether the tax was 
; are \ssistant Attorney invalid as falling within the prohibition of the Fed 
Gene Letts \'nited States, and eral taxation of state instrumentalities, he said first 
by M1 M ( he Company Just what instrumentalities of either a state or th 
federal government are exempt from taxation by the 
- ” other cannot be stated in terms of universal application 
But this Court has repeatedly held that those agencies 
Taxation,—Federal Income Tax, Taxation of through which either government immediately and directly 


State Agencies 
Income received as cOmpensation for services rendered 
engineers under special contracts with states 


Federal income tax 


as consulting 


ties is not exempt from 


Or municit 


vi 


Cy 185, Sup. Ct 


tw 


origi 
necessary ti 
( Metcalf 
neers who were pro 

states or subdivi 

contemplated 
‘hey paid under 
ees which they 
1917, and then 
paid. The 
f services 
a municipality 
t in connection with 
ject, although in some 


sais 
) 


here 


1 
niy one 


7 


mm f 
lurine 
iring 
amount 


Tr 


from the tax 


exercises 1ts sovereign powers, are immune 
g power of the other 
He cited many cases where instrumentalities 
if the State had been held to be immune from Fed 
eral taxation, and then cases where some persons 


merely deriving profits from dealings with the State 
id been held subject to Federal taxation. In at 
tempting to decide a case lying between the two 
the 


} 
) 


extremes, he re-stated the reason upon which 
rule rests 
Its origin was due to the essential requirement our 
constitutional system that the federal government must 
exercise its authority within the territorial limits of the 
states: and it rests on the conviction that each govern 
ment in order that it may administer its affairs within its 
own sphere, must be left free from undue interference by 


the other 
The degree of intimacy with the state govern 
ment of the agency sought to be taxed, he declared 
a relevant factor. Thus, he continued 
It this 
taxation one 


was 
seen 


an 


any 
officer 


have 
of 


we 
salary 


that 
ol 


as 


the 


principle 
government 


is 


on 
by 
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of the other, or the pu lic securit f the ther. a uptcy, an ‘thin the proper time , for his 
agency created and controll t ther, exclusivel ' “i rl : 
: - discharge his was contested, an the re 
to enable it to perform a government inction (Gillespie Ischarge l wa contested, a ele ¢ 
v. Oklahoma, supra ite ut here the ta ecommended the discharge be not grant Before 
Ss on tl 1 I the oft 1 | ‘ 
is imposed on the : this recomme ition had been acte ne 
nor an employe of government e only relat 
to it is that of contract. under w ther al bliga ourt no interested party nav Y 
tion to furnish service for ract ] Irpose not unlike re shman fled a second petitiol I 
to sell and deliver ux Impose cal ' ; ' 
: gain applie r his discharge ; 
without discrimination uy ‘ ther det d fror ipa pile | charg 
services rendered to the state « t endered to pr Its Vn initiative denied the se 
vate individuals. [| e Sa to creditors included’ on the first 1 
that the tax is imp governme ‘ ; . #s 
in any technical sense nd the tax itself cannot be deem¢ y separate orae denied the ft ta L he 
to be an interference g r an impai Circuit Court \ppeals afhrm«e é 
ment of the efficiency g ubstantial ak ot —_ 
Way. Ing in part the e¢ ad applicatio1 
In conclusion he sai certiorari, the Supreme Court afl g 
We do not suggest t t ( nter te ment 
ences with such a contract relat 1eal ther tl 
taxation which are prohibit Nor are we t Mr. Justice Sutherland deliv é { 
understood as laying a . sie on agrees — of the Court ie core of his opi 
not aftect agencies tt t ucn i manne! S 
directly to interfere with the funct f government and ae | , 
’ - * riere tne \ Ca ec ed 
thus be held to be id Citing ca nawt ' - amend thee < 
. . arty I irguec n ni 
But we do decide that me ‘ not an ofthcer . . , 
‘ ' ’ requis t dé ti i ; ‘ 
employe of a state, do : ; 
" ¢ . ma\ ot ret g 11s roe ; 
federal income tax mere “i : ; : ” ' 
‘ — ¢ , tot £ v9 ’ . the ruk ¢ ict I the <« t 
Was received as compet i ce 
a contract with the I re e at Poth iNKT te t 
step necessary to a complete preciude a dis¢ ge ma e conceded 
and inquire into the eff t that th . eady pending 
functioning of the state govern t, we adjudged, goes t re ight or the 
it impairs in any subs tial m r he later a cat ti r. F 
tiffs in error to discharge their igat r gi Is which the relic 
or the ability of a state or it ihdivisions to procure ipplicat ‘ 1intainable Phe g 
the services of private individ uid them in their wa { merits but uy i 
undertakings that é l or 
Argued by Philip Nichol Leonard Metcalf et adjudged excey , 
al, and by Assistant Attorney General Ira Lloyd Lett tion had been re 
e . . 7% +:! ¥ 
for Maria E. Mitch was still g 
( msid red 
Int a cL “ 
Bankruptcy wa n t 
The court may of its own motion refuse a discharge in , Mme 
, . . y larging t S 
bankruptcy where an earlier application for discharge is n ay , 
pp a 
still pending. situation the c f t 
Freshman v. Atki Adv. Oy 61, Sup. Ct. Rey suppre ‘ 
8) { 11 I t I TICE 
v. 46. p 4] 6 Am. B. R N.S.) /44 — '_— 
Freshman filed a voluntary petition in banl Argued by Mr. Paul Carringt 
CU NT . N — =e ryt ’ 7 
JURRE]! LEGAL LITERATURE 
\ Department Devoted to Recent Books in Law and Neighboring Fields and to Briet 
Mention of Interesting and Significant Contributions Appearing in 
. “asrre , ee ae ee 
the Current Legal Periodicals 
>» se , 
Among Recent Books 
UMANISA ”? Studies mn tl } urbances It in society whi 9 et e 
Trecento. By Ephr erton, Winn Profes nome n e tyrant Presut é te 
sor of Ecclesiastica story in Harvard | studies, which constitute, however, about t fourtl 
versity (Emeritus Cambt e, Harvard University of the volu will have an appe ( siona 
Den >< r | + ] | ‘ } + ] — ] } 
Press, 1925 $4.00 In this slender volume our be students of law They involve an examination into the 
known American scholar in the field of the Italian situation created by the need of th ul 1 society 
Renaissance has collected a number of admirable studi of the fourteenth century to erect for itself a really 
dealing, on the one hand, w tellectual movement adequate government in place of t se personal re 
called humanism and, on the other, with the political dis lations called feudalism which s« yur 
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teenth amendments. But he the 
later amendments, and proposes their repeal ; and urges 
gone far enough in the direction of a cen 


tralized bureaucracy in Washington 


disappre ves of all 


that we have 


\ good many will agree with his general attitude, 
which is reflected in other discussions at the present 
time. but even among those who object to some of the 


centralizing tendencies, there will be 
the inarticulate major premise that a perfect balance 
was reached with the adoption of the fourteenth amend 
Some, too, will ask why that amendment, with 
its serious limitations on the powers of the states, is 
not included as an important factor in the centralizing 
movement f 

lhe assumption of an ideal and eternal balance of 
political power ignores the influence of economic and 
forces; and there is no hint of the centralizing 
movement in business, or in such matters as university 
education, outside of the field of political action. To 
no little extent political centralization has been due to, 
in some respects still lags behind, that in other 


questions as to 


ment 


~—9! 
SOCIal 


and 
fields 
\ttention might well have been given to more posi 
tive proposals for meeting the dangers of overcentral 
Elihu Root’s appeal for greater activity by the 
states is one method. Another suggestion is a more 
definite policy of decentralizing the administration of 
national the national legislation 


expands 


ization 


laws, as scope ofl 


The general character of the volume by Judge 
Mayfield, code commissioner of Alabama, is indicated 
by the title. It is a compilation of documents and ex- 
tracts from judicial opinions and books on a variety of 


topics related to American government. These are 
grouped under different headings, beginning with 
Magna Charta and ending with state government 


There is no table of contents, but an index helps its 
as a work of reference. 


fe] 
17 


useTuiness 
Joun A. Farrii 
University of Illinois. 
Famous American Jury Speeches by Frederick 
C. Hicks. St. Paul. West Publishing Co. Pp. 1181 
$5.00. Probably the usual reaction on first opening 


this book will be a slight feeling of bewilderment, as 
the title seems so little adapted to the contents. Ot 
ts three adjectives only one is really lived up to. All 
the speeches are American. Only a majority, 
thirteen out of twenty-four, were addressed to juries, 
the others being simply to courts of various natures, 
and some not even in court proceedings at all (such 
as the Hillquit speech in the New York Assembly's 
investigation of its Socialist members). To those who 
look on jury speaking as a special and distinct type 
of oratory this will seem a more important matter 


bare 


than it will to those to whom speeches are speeches 
Nor can all of the selections be called famous, how 
ever deserving of note they may be \ few indecd 
are at best decidedly unknown gems. From all this 


one thing at least will already be apparent—the breadth 
of the field from which these particular twenty-four 
selected. Given the wide reading of its com- 
piler, the law librarian of Columbia University, the 
result is likely to be a rather interesting one 


were 


The West Publishing Company have now pub- 
lished volume 2 of the Cases on Equity, by Walter 


W. Cook, of the Yale School faculty. Its price 
$5.00. (Pp. 900). Volume 1 and 3 appeared sepa- 
rately some months ago. The present volume deals 
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Through the Johns Hopkins Press, Baltimore, t 
ite for Government Research is continuing 
of monographs, each descriptive of some pa 
branch of the federal government. The test 
additions are he Children’s Bure James 
lo ( (Py 83 $1.00 The Uy vey j ne PRP? nti 
Off y Laurence IF. Schmeckebiet 3. $1.0 
in he Bureau Standards by Gusta \. We 
Pp. 299. $2.00 
Just betore going to press tl LY ' mie 
\lontgomery « Income Tax P) Py Yt 
$12.06 was receive Because of the oh seasot 
nterest in this book 1t seems more de e to inset! 
l rief descriptive notice at once rather tha { lelay 
matters by the more extended review t t woul 
otherwise be entitled With the except t tl 
ditio f over 100 pages dealing with t new sub 
ect of the Bo ( lax A ppe uls t ( one 
major structural change from the 1925 « Chis 
consist n the elimination of evervt ( ng 
the Exces Profits, Estate Gilt Stoc! 
Daxe ill ; vhich are to forn ¢ tte 
f an entirely separate volume vw ll appe 
hort] \ vould be expected ina ( 

e, there e ve numerous minor textua inges 
ind additions. Somewhat more 1 fe 
ering togeth« ito a new chapter 
with income estates and trusts, a ect of fre 
quent interest but not so readily got at the old as 
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Council Idea Ably Presented, Report Read at Meeting 
of North Dakota Bar Association by Judge A. G 
Burr; National Meeting on State Bar Organization; 
\rbitration in the Motion Picture In 
Aid for Trial by 


Significance of 
dustry, by Courtland Smith; First 
Jury, by John H. Wigmore. 

Indiana Law Journal, January (217 State House 
Indianapolis, Ind.).—Effect of an Unconstitutional 
Statute, Oliver P. Field; Some Fundamental 
Concepts, Hugh Evander Willis. 


Legal 


WOMEN SHOULD HAVE EQUAL RIGHTS WITH 
MEN: A REPLY* 


By BurNITA SHELTON MATTHEWS 


Of the 


N an art n the October issue of the American 
| Bar A ition Journal, Edward Clark Lukens, 
of the ladelphia Bar, states that the Woman’s 
Party pt sing an amendment to the National 
Constit viding that “Men and women shall 
have equ go] throughout the United States and 
every pl ibject to its jurisdiction,” and that it is 
amazing to find women thus seeking to end the 
ivilege nd “protection” of their sex. 
lhe r laws imposing restrictions upon 
woman’s right to work, but not upon man’s right, 
are foremost among the so-called “privileges” and 
‘protect vhich Mr. Lukens would have pre- 
served. Under the Equal Rights Amendment, all 
labor et ents woul ve to be upon a non-sex 
basis. | er words, protective legislation apply- 
ing exclusively to women would be prohibited. For 
this re Mr. Lukens finds the amendment ob- 
jecti 1 many women, for the same reason, 
find it ac ible 
rl an’s P elieves that if labor leg- 
islat ible necessary, it should be en- 


acted for vorkers irrespective of sex. Protective 
legislation that includes women, but exempts men, 
handi en’s ¢ mic advancement It 
limits the man worker’s scope of activity and 
increase T by barring her from cer 
tail ( s, by excluding her from employ- 
ments 1 by tecting” her to such an 
extent nder her ineffective as a competitor. 
Mo estrict the conditions of women’s 
work, a t those of m fortifies the harmful 
issumpt that to labor for pay is primarily the 
erog the male, and that women are a class 
apart w nly allowed to engage in paid work 
t spec S er s ial supervision, and sub- 
ject t il governmental regulations. 
V e is an examination one by one of 
each of t “nrivileges” women. are supposed to 
é that tically every case it is 


t the woman, who is protected. 


-e 11] +} ’ iI ’ 
Take an instance from Wisconsin. Several years 
iwo that state gave to women “the same rights and 
ler the law as men,” except that they 
*} rticle “S \ Throw Away Their Privileges?” 
I n t tober, 1925, issue of the American 





District of Columbia Bay 


were not to be denied “the special protection and 
privileges” which they then enjoyed “for the gen 
eral welfare.”* Of course, it was supposed that by 
the passage of this law, women were eligible for 
employment by the legislature, and that an old stat- 
ute limiting legislative employees to men had been 
superseded.? But the positions were not opened to 
women. The ruling was that the “legislative serv 
ice necessitates work during very long and often 
unseasonable hours,” and that it is for the special 
protection of women to be excluded from such 
service.* So women still retain the “privilege” of 
having all positions under the Wisconsin legislature 
closed to them, and open only to men. 

And if another instance is needed, witness the 
women employees of the New York Transportation 
companies who lost the actual protection of well- 
paid jobs when the legislature in 1919 imposed 
upon them the theoretical protection of a labor law 
for women only.* It will be remembered that this 
law limited the working day of women employed 
as ticket agents, guards and conductors, to nine 
hours, and prohibited night work between 10 p. m. 
and 6a.m. At the request of the Industrial Com- 
mission, an examination of the books of the trans- 
portation companies in Greater New York was 
made to show how nearly the new law was in har- 
mony with women’s employment at the time the 
law was passed. What this examination really re- 
vealed was that 83 per cent of the employments of 
women were not in accord with the new statute.’ 
Nor could adjustments to the law be made. For 
example, the women could not take any of the night 
shifts, and hence could not conform to the estab- 
lished seniority rule whereby those employees who 
had been the longest in the service had the prefer- 
ence in shifts and easy runs. The Brooklyn Rapid 
Transit discharged more than 300 women. The 
New York Railways Company dropped 203. These 
eliminations are typical of those of other companies. 
Yet the women and their employers were very 
anxious that they retain their positions. More than 


1. Wis. Laws of 1921, Ch. 529. _ 

2. Wis. Laws of 1917, Ch. 634, Sec. 14 
Ops. Wis. Atty. Gen., Vol. 12, p. 13 

4. N. Y. Laws of 1919, Ch. 583 
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panions g vhen, for malicious or wrong 
ful injure flicted upon another, it is the policy 
yf a stat the arrest of the wrongdoer on 
civil process t the woman defendant be arrested 
in the ight the injured party 
Le t rrest in criminal cases the 
the est civil cases on like 
ter! thers rk no hardship 
M1 ul rther remarks that “some difficul 
ties wou e] . endment, intended 
by no or uld be difficult to get around, 
1! Spl ibsurdit Chet he cites the 
Federa itting effect and able-bodied 
oung met en the ag f sixteen and thirty 
five vea t the and says that it 
would be n the face of the amendment to 
exclude the tment t womel! But the Wom 
in’s Part t enlistme suld be open to 
effective odied women as well as men 
Each recruit ld then be assigned to the position 
in which he e could best serve our country, as 
s now be e with the met In view of the 
act that during the World War, hosts of our men 
were o spitals, munition factories, am 
bulane t transportatior departments and 
ifaices vome have demonstrated thet 
ability eft to perform such work, it 1s not 
cleat ught of women enlisting in the 
Arn to Mr. Lukens such an “absurd 
ity. W ri vs ne the burdens of 
Wa vith 1 nd will continue to do so as long 
is there s. Undoubtedly, the regulation of 
vome rl y the Army would greatly aid 
the nati rganized eftort 1s tar more effec 
tive that ta] icti t It is, pe rhaps, in 
recog 1 hat ere ( constantly betore 
Congres ( yr all citizens in 
irtimie 
‘ t are t to women far out 
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following t onal omen are typical 
f those existing throughout the country, and bear 
witnes eed for an Equal Rights Amend 
ment rgia the earnings of a married woman 
belong to her husband.** In New Mexico and Ne 
ada ty acq fter marriage by the 
indust1 hus vife is their common 
rope { S dies, he may leave 
S ( homeve leases, but on the 
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Ricuts with Men: A Rep ty 


other hand, unless a wife outlives her husband, it 
is a general rule that she can not leave a dollar of 
her one-half to anyone, not even to her own chil 
dren By the laws of Texas, a husband is entitled 
to divorce his wife if she be taken in adultery, but 
a wife can not her husband for infidelity 
unless he abandons her and lives in a state of adul 
tery In Florida, when the death of a minor child 
is caused by the negligence of another, the father 
including even 


divorce 


is permitted to collect all damages, 
for the “mental pain and suffering of the mother 

In West Virginia, the father inherits to the exclu 
sion of the mother when their child dies without a 
and leaves no descendants Under the Fed 
eral laws, an American woman marrying an alien 
ineligible for American citizenship loses her Amet 
ican citizenship, but, on the other hand, an American 
man who marries a woman ineligible for American 
citizenship, continues to be an American citizen, 
entitled to all the rights and privileges such a 


will 
| 


status confers.” 

The writing of the principle of equal rights 
between men and 
tion is not without precedent. The new ( 
Germany,*” Lithuania, Ksthonia 
are among those which provide that all 


women into a nation’s Constitu 
onstitu 


: and 


tions of 
\ustria 
citizens, men and women, are equal before the law 
This provision in these Constitutions apparently 
has not brought about any of the disastrous results 
that opponents of equality are so fond of conjuring 
up concerning the Amendment proposed by Amer 
women 

One of the reasons why women insist upon a 
Federal Amendment is that it would establish the 
principle of equal rights once and for all, insofar 
as anything can be permanently established by law. 
[It would override the present discriminatory legis- 
lation and prevent the sustaining of such legislation 
in the future. On the other hand, should equal 
rights obtain only by virtue of statutes, then the 
continued existence of equal rights would be sub 
ject to the will of each Congress, and each succes 
sive legislature in 48 states. That given at one 
could be taken away at a later 
from past experience, women know they 
exercise eternal vigilance to keep state legislatures 
previously granted, and 
It took 72 years of 


ican 


session 
must 


session 


from abrogating rights 


from creating new disabilities. 


organized effort to secure woman suffrage. To 
change one by one the state constitutional provi 
sions, and the other multitude of laws, that hold 


women in subjection, would take a century or so 
of work. The changing of state constitutions alone 
would require not only a favorable vote by the leg 
islature but also an affirmative vote by the people 
on each discrimination, thus involving numerous 
costly and laborious state-wide campaigns. And if 
equal rights were ever attained by this piece-work 
the result would be only an unstable equality 
over 


plan, 
which, for the most part, could be easily 
thrown. On the contrary, if the equal rights prin- 
ciple were written into the National Constitution, 
it would be a part of the supreme law of the land, 


N. Mex. Stats. (1915), Secs. 1840-1 Nev. Rev. Laws (1912 
Secs 164-5 
6. Texas Civ. Stats Art. 4631 
27. Fla. Rev. Gen. Stats. (1920), Sec. 4962; Fla. East Coast R 
( v. Hayes, 66 Fla. 589 
8. Barnes’ W. Va. Code, Ch. 78. Sec. 1 
9, 41 'U. S. Stats. At L., Ch. 411, p. 1021 
Germany, Const. (1919) Art. 109 
Lithuania, Const... (1922), Ch », Art. 1 
Esthonia, Const. (1920), Art. 6 
Austr ( st. (1920). Art. 7. Sec. 1 
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and with the other fundamental principles of our 
government, would | from sudden or 
violent fluctuations in public opinion. So it is clear 
that a by tar the 


national amendment surest, 





quickest and t inexp ethod of securing 
the equality of men and women before the law. 
Every great reform has required adjustments 
and the Equal Rights Amendment will not be an 
exception. Doubtless there will be instances where 


statutes with 
reparation for the 


states will have to harmonize their 
the principle of equali 
possible adoption of the amendment, 


rr so doing, may enact 


each state hav 
ing any necessity legislation 
bringing their statutes harmony 
amendment It will be recalled that 
states at the time of ratification or rejection of the 
woman suffrage amendment passed 
tary legislation to become effective in case 
amendment finally received the necessary thirty-six 
ratifications.** But even if the Equal 
Amendment should for a time create confusion, that 
is preferable to the many justices under which 
women now suffer More er, it is better that the 
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during the adjustment period than that generations 
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e past, were born more than a hundred 
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iterature of the law and they 


f the great lawyers whi 


had contributed to the development of our syst 
of jurisprudence They e likewise learned 
the culture of the classi ancient and moder 
times. Their arguments were orations, replete wit! 
law and logic and yet vith rhetoric and the 


learning of the schools 
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1 


more systematic, m 








orations, they use _ brieter 
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in the United States relative to the existing stat 
of women. In addition, Councils compos yf 
ferent economic and professional groups me 
such as industrial workers, hon el 
students f | employees ict 
is to the des of equalit é t 

of establishing it in their part ( | 
Woman’s Party did all this be g 
Kqual Rights Amendment, and é lete 
mine the wisest method to pursue So al irg 
that the proponents of the amend: t we 
informed is without foundation. 

It is, of course, disappointing to women, tl 
men of the legal profession are un equa 
ity as equity when applied as twe n al 
women. But then it is not surprising wl 
remembers that this defective vis this regard 
discriminations as “ protecti 101 
Blackstone, writing in the eigl tury 
shows how the legal existenc: the 1 ric 
woman was suspended, how she | control « 
her children, how she had no contt ver her ear 
ings or other property, how th evel 
possessed the legal right to gi ( 
rection, and how these disabilit the 
most part intended for her p efit 
so great a tavorite 1s the female t law 
of England.” The chival ( these 
matters has now been almost ¢ ly vl 
erm demand of the modern ‘ vitl 
protection, and on with equality 
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\nd now in my mind’s eye 
var of the future. A bar d st 
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isdicton to he and detern € ( ( 
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Information as to Points of Law, Better Ways of Doing 


Pitfalls te be Avoided, etce., Arising from Actual Experience of 
Members of the Profession 


\ Clearing House of Practical 


Ching’s 





Common Counts and Federal 
Questions 
HE Su urt of the United States just 
prior t nment for the summer of 1925 
inded it us rules and promulgated re- 
vere effective July 1, 


\mong the n provisions found in these revised 
ules, none is more significant than that paragraph of 
tle 25 requiring t rief for plaintiff in error, appel- 
int or petitioner t ntain, among other things: 

grounds on which the 
s¢ c embodying: (1) The 


vith references to 
where the judg 


page ) 
el i pecific claims ad 
anced, and 1 gs made, in the lower court which are 
relied up ’s jurisdiction, with 
page i 4 definite ref 
erence [ sions under which such juris- 
diction is it i 4 reference t ases believed to 
his requirement must be met at the commencement of 
he brief 
I know of no better exemplification of the old say- 
ng—foresight is better than hindsight—than the 
numerous per curia! unnounced by the United States 
Supreme Cov lismissing cases for lack of juris- 
liction be the record failed to show a federal 
uestion properly raised in the lower courts 
All lawver now the importance of jurisdiction 
Jurisdiction empowers a court to pass upon the case 
Lack of jurisdiction removes this power 
Can it be tr in each of the many cases dismissed 
by the United States Supreme Court because of the 
failure of the 1 rd to show federal questions suffi 
ientl presents to the lower rts that the unsuccess 
ful attempt t btain a review by that court 1s a mere 
“afterthoug er ily this s ild not be true 
In all ju ictions using the common law system 
of pleading, tl f luding common counts in a 
declaration is wv known \ pleader in those juris- 
dictions who prepares a declaration in contract is 
indeed daring mits to include the common counts 
Commor unts are sometimes looked upon as a “safetv 
valve 
Probably in not more than one out of one hundred 
ontract declarations in which the mmon counts are 
dded as ( s the “safety valve” brought 
nto action ] fact is no sufficient reason for its 
omission. In those exceptional cases where the “safety 
valve” is brought into action, the need is not discovered 
until some emergency arises at the trial 
Chitty says of the comm unts : such a count may 


nco 
lict. Most emphatically may this 
be parapl rased nd apple 1 to pro] erly raised federal 

raised may save 


questions: a f ral question properly, 


sometimes sai 


490. 24 L.. Fd. 814. 819 


See ( 1 5 


an appeal or writ of error to the United States Supreme 
Court. 

Why should not a careful lawyer exercise just as 
much foresight by unmistakably placing in the record 
properly raised federal questions as by the inclusion of 
common counts ? 

As with common counts, so with federal ques 
tions, frequently only after it is too late to place them 
in the record is the necessity for bringing them into 
plav realized. The common counts afe not added to 
every declaration. Neither would a federal question be 
raised in every case. But an adequate consideration of 
every case would include a definite determination at 
the beginning whether the case presents one or more 
federal questions. In passing upon title to real estate, a 
failure to search for attachments or for mechanics’ 
liens or for judgments would be inexcusable 

It must not be thought for a moment that this is 
an argument to overburden the docket of our Federal 
Supreme Court, or to carry there any case unjustifiably 

There come to mind two cases recently pending in 
that court, one from Nebraska and one from Minne- 
sota, each seeking an adjudication of exactly the same 
question. In one the federal question had been prop 
erly raised in the lower courts. In the other the federal 
question had not been properly raised below. The 
facts in the two cases were exactly parallel. One was 
dismissed for lack of jurisdiction, solely because of the 
failure to raise the federal question below. Jurisdic- 
tion in the other was recognized, and an adjudication 
secured. 

Not infrequently the stimulation of an aggressive 
trial develops a case in a manner not before conceived 
Phases of the case may be brought out that previous 
remained undiscovered. The real turning point may at 
first have seemed of small consequence. Very lately an 
eminent counsel frankly stated to our highest court 
that not until he read the complete transcript as pre- 
pared for the United States Circuit Court of Appeals 
did he appreciate the pivotal point in the particular 
case, although this counsel had tried the case in the 
District Court. 

Undoubtedly in many of the per curiam dismissals 
above referred to, constitutional or other federal ques- 
tions of vast importance were potentially present. But 
decision of these questions was foreclosed by the state 
of the record. The prevention of such results is all 
that is here stressed. 

It is hardly necessary to add that merely because 
a record mav contain a federal question is not in itself 
justification for carrying the case to the United States 
Supreme Court. Before such a step is taken counsel 
will determine whether the question is frivolous or un- 
substantial. To present to the United States Supreme 
Court a frivolous or unsubstantial question is of no 

more avail than to present none at all. Nevertheless, 
how much better to have saved the question in the 
record and subsequently make no use of it than to omit 
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the question from the record and afterward awake to 
a realization of its need and importance! The analogy 
in the use of common counts is not inappropriate. What 


may at first appear to be of small consequence perhaps 


will later turn out to be of controlling importance, and 
vice versa. 
Federal questions maj e raised in demurrers, 


pleas, motions of various kinds objections to or offers 


of evidence, instructions req ested or objected t 
assignments of errors, etc., and, at times, in petitions 
for rehearing They should be raised at the earliest 

licable as the 


opportunity an | repeated wherever ap] 
case progresses Chey should be definitel 
in the written record. [vet nformal proceedings, 
where written plead 


+ 


question is presented, this 


not required, if a federal 


J 


ne adequately only in 


writing, as by a written motion, protest or objection 
duly filed 
The federal question must be specifi The pre 


cise clause of the United States Constitution or the 
particular federal statute, tr right relied upon 
must be stated definitely and accuratel 

What is more disheartening than to travel half 


tely 





wav across the continent, or all the way across, to argue 


a case before the United States Supreme Court, and 
at the threshold of that argument learn by the cout 
teous but incisive questions from the bench that the 


court lacks jurisdiction, and that the want of jurisdic- 


tion is due to the stat t the? ra 
It is a simple matter to add in time an additional 


brection 


ground to a demurrer, motion ran a 
tional plea, ana thet 
eral question. The 
later in the case prove disastrous 

Someone with a re idy pet might write a fable o 


( 
include a Tea 


few words may 


f 
J 
f 


the common counts and draw a moral therefrom equa 
to any related by Aesop 


Revaluation of German Mortgages 


In Germany the revaluation of the most 1m 


portant claims deteriorate 1 through the inflation has 
been recently regulated by lav In numerous cases 
the revaluation takes place only on petition of the 
interested parti s: the real estate-owne! debtor ) 
also can object to the normal revaluation by 


a petition. These petitions must generally be 





within a short space of time provided by law 
existence of a revaluation claim or of the priority 
rights of the creditors as well as the defensive meas 
ures of the real estate owner (debtor) are theretore 


subject regularly to a filing in the 


form within the space time as provided by law 
and must be accompanied by the necessary proots 
The delay may h ive is consequence the loss I the 
right, as held in court decisi 

The measures, whi must be taken with 
the given space of time, are various, according to 


whether the claim in question is governed by the 

revaluation 

ued outside of the revaluation-law ‘and in accord 

ance with general principles of the civil law 

I. According to the Revaluation-Law Mortgages 
and similar rights are to be revalued 


(a) The creditor « 1 mortgage sti re led 
should promptly file petition concerning the re 
+1 


recording 
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amount, 1 rder to clarify his rig] to a 
any possible instrument. 

b) rhe creditor ol a paid It (can eled 
mortgage should immediately fil im of re 
valuation, as far as he is entitled t é Dhe 
time to file such claims expires by the e1 1925 
\ petition to enter an objection the Re etate 
Rec ds 1 st be hled 

(c) Petitions regarding the the 
mortgage-ciaim at a highe t 
ne must also be filed without er t 

oid at ss for not keeping witl imit 

d) \ prematurity of the vag nly 
be effected by petition t ‘ ‘ yril 1 
1926. 

/ } } f } , fi } ; 

a) The debtor who desir t mak rb ec 
tions must file a demurrer, wl pted 
mnnly within a certain time 

b ) \ reduction of the re t n can De el 
fected for the real estate owne! \ i I er pt 
tition within a given time has bee 

(c) \n extended maturity tr the I rtgage 
can only be safeguarded, if the real estate owner 
files sucl petition prior to Ja 1, 1927 

Mortgages and other incumbrances of the real 
estate are regularly revalued at 25 f the gold 
value and calculated at the gold mark amount sub 
ject to the time of the acquisitio! by the cred 
itor and 11 iccordance with a r ition schedule 
attached to the law. If payment is made during 
the inflation period and the right has been canceled 
in the Real Estate Records, a revaluati neverthe 
less takes place, in case the credit has made any 
even an informal—reservation r if the payment 


during the period t 
14, 1924, or if the creditor has assigned 





after the 14th of Ju 1922. In certain 
cases a retroactive redating of the acqui 
the new creditor 1s made t the late OT ac 
quisition by the former creditor Certain classes 
of mortgages, especially the Bala f purchase 
‘rice mortgages made after De nber 31, 1908, 
the Surety \lortgages can be re ied ver the 
normal rate of 25% up to 100 eg 1 to the 
persol clain Petitions é si e to 
be file ith the Revaluation Off s 
II. Revaluation Outside of the Revaluation Law 
\ny such revaluation is poss e for debtors as 
well as for creditors, only by bringing su h in the 
proper courts. There is no legal restriction as tar 
s the amount is concerned, \ ch is subject ex 
clusively to the principles s lecisions oO 
the Highest ( irt (Reichsg« ( ( Sik Sub 
ect to this revaluation are I 9g is 
sociation contracts or parti siness, 0 
‘ s fi contracts of sale ent, espe 
cially also the revaluatior eritance Claims 
nd of former partition arrangements etwee! 


heirs Cart WaLLIs HELMOL1 


Contributions 


The articles and letters contributed to the Journal 
are signed with the names or initials of the writers, and 
the Board of Editors assumes no responsibility for the 
opinions therein, beyond expressing the view, by the fact 
of publication, that the subjects treated are worth the 
attention of the profession. 
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Problen Unlawtul Trade Combinations Is of Great Antiquity—Some Ancient Regu 
lations—Early English Efforts to Deal With It by Statute and Otherwise— 
Futility of Certain Measures. 
By Tuomas W. SHELTON 
Of the Norfolk, Virginia, Ba 
NDUSTI ference atural element in avarice, or inordinate ambition that they “neces 
| \meri ercial endeavors until they fell sarily” result in a conspiracy to oppress the con 
afoul of | t nd legislative disfavor, wet suming public That is the key to the remedy 
recently av trom obsolescence into a highly They are in their nature antithetical to competition 
nt ( ty opinion of the and are suppressive of the law of supply and de 
Supreme ' t the United States in the “Maple mand. Therefore they are insecure agencies in 
Floor gl ent Manufacture rs Exchange” irresponsible hands and an alluring temptation to 
1925) “ ee Se Se 662, 672; 67 L. ed all. It is, in fact, one that humanity seems to have 
wnt F ; eness t those cases, however, heen so unable to resist as to have provoked con 
pa , om wai - Nitty ese than stant governmental regulation or prohibition. The 
rai re : ) rhe - Se em eg oer legislation has generally been more useful to poli 
ndividu la SE ed as authority, “clams than to the people. The desire for monopoly, 
ie ates rater that each santas te in one way or another, seems to be a controlling 
, La eee yg a core: . human passion. The avocation of vilifying it is a 
— Ras ee ee ee a fresh judi- valuable political asset. We might as well accept 
inert ag wich are CARS COCs pened necessarily these historic truths as natural phenomena, so to 
result in s ncerted actior is to be unlawful. 
Nor will t tivity of the yntrolling word ~o- I — 
Seaniannll eitaaeel ts Os Gee n the Beginning 
- Combinations in restraint of trade or the Amer 
The Real Truth ican “trust” that grew into a militant political issue, 
W itl nturies f industrial history ecrving were old and hoary when both the Sherman and 
aloud its monotonous repetition, two things are ob the Clayton Anti-Trust Acts became a law—just 
vious These meetings are pink teas or they are how old there is no recorded history. That misfor 
business « es: they ‘ r social gossip or tune, however, should add zest to a study of theit 
for the excl f trade information. One is at past While one may be inclined to believe on 
liberty to « nd take his chance. It may be general principles that either Cain or Abel might 
that the pr t trend is vay from the critical have been guilty, and thereby justified the criminal 
Rooseveltian standard towards a less hostile view lawyer in capitalizing an inherited trait, we must 
point. | | lieve, however, that be confined to “modernity.” When that modern 
when poss reliable knowledge of output, the militant crusader against “trusts,” Theodore Roose 
tock , emand and past prices, experi velt, was energetically fastening his fame to the 
enced and it vent men will be led to a common vault of the heavens, he was merely repeating an- 
trend of tl t that will mature into a sentiment other aggressive Ruler of a people that were op 
and culminate it fixed commercial policy This pressed by “regrators, forestallers and ingrossers.” 
being the hi ment is it the result of the “confer- (Zeno, Emperor of the East, A. D. 483. See post.) 
ence,” “ex nge” or “breakfast If so. is it the If Congress having in mind the Sherman law, had 
“necessal t Wherefore there was predicted introduced the Clayton Bill by saying that “Albeit 
the nece ’ licens -each separate divers good statutes heretofore have been made 
“conference’ breakfast.’ We venture to sug against forestallers and the said statutes 
gest tha e t g¢ is a public state of have not taken good effect, according to the minds 
mil S stabilitv. Hence we of the makers thereof it would have found 
bserve mu gislation, divided courts and an itself quoting the exact language of the English 
louncem«¢ strative policies. All of Parliament in the 5th and 6th years of Edward VI 
which evid eakness in the present remedy (1551-2) (An Act Against Regrators, etc.). If in 
wainst unl mbinations in trade its wisdom it became of a mind that manufacturers 
‘ and traders should not foregather under any pre- 
Nothing New Involved tense, lest they be tempted to forestall, ic coal 
Cher thing 1 el in this controversy, have saved itself trouble by going back four cen 
althoug! 1] t ma turn millions of dollars as it turies and copying the above cited English statute 
iffects the sé price of goods. rade conferences Had it desired to prevent the raising of prices by) 
re and a e been needed in the healthy means of signs and unspoken language, it need have 
vancement national industry It is when gone no further Had they desired to be well and 
they lacl scipline, come under control ot briefly refreshed as to the legal principles involved, 
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S. Supreme Court Decision—Some Historic Truths 
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they could have examined the Book upon which its 


members qualified and found treatises designated 
respectively as Proverbs 11:26; Job 29: 11-17; 
Amos 8:4-10, speaking illuminatingly upon the sub 
ject. apt speaking long before the “glory 


that was Greece and the grandeur that was Rome’”’ 


told the Israelites that, “He that withholdeth corn, 
the people shall curse him; but blessings shall be 


upon the head of him that selleth it.” 
Some Ancient Regulations 
So, we have tried to establish | 
table authority that the Americans of today possess 
no trade opportunity or tendency or temptation to 
monopoly and the artificial fixing of prices, that 
was not well known and practised by the ancient 
Hebrews, the contemporaries of Christ, or the By 
zantines with their ten century old government 
Zeno in an edict to the Praetorian Prefect of Con- 
stantinople (Code IV 59; 8 Car oF Law Times 
299, 300: 23 Am. L. Review 261) ordained that “We 
command that no one may presume to exercise a 
monopoly ( 
any other thing serving for food, or for any other 
use, whatever its nature may be, either of his own 
authority, or under a rescript of an Emperor already 
procured, or that may hereafter be procured, ol 
under an Imperial decree, or under a rescript signed 
by our Majesty; nor may any person combine o» 
agree in unlawful meetings, that different kinds of 
merchandise may be sold at a less price than they 
may have agreed upon among themselves.” Wé« 
shall have ight later on how this may not be done, 
even in the sence of words 


y ve ry respec 


f any kind of clothing, or of fish, or of 


Ancient Labor Unions 


Even labor was also well versed in combining 
and therefore did not escape the observant Em- 
peror of the East, for he likewise ordered that 
(supra) “Workmen and contractors for buildings 
and all who practice other professions, and con- 
tractors for baths, are entirely prohibited from 


agreeing together, that no one may complete a work 
contracted for by another, or that a person may 


prevent one who has contracted for a work from 
finishing it.” That provision is most strikin 
modernity 


mn it 


y 
~ 


Some Old English Regulations 


Returning to the English we find that Parlia 
ment under Edward VI (5th and 6th, 1551-2) en 
acted, “That whatsoever person or persons 

-ause to be bought any merchandise, 


shall buy or ¢ 
victuals or other thi go whats ver, coming by land 
or by water toward any market or fair to be sold 


in the same, or coming towards any city, port, 
haven, creek, or vad of the realm of Wales, from 
any parts beyond the sea to be sold, or make any 





bargain, contract, or promise for the having or 


buying of the same, or any part thereof, so coming 
as aforesaid, before the said merchandise, victuals 


or other things, shall be the market, fair ity 
port, haven or creek, ot 1d. readv to be sold.” 
This is followed by a clause forbidding purchas¢ 
for the purpose of resale in the same market o1 
fair or one within five miles thereof 
Coal Combines in Seventeen Hundred 

When the coal operators were proceeded 
against criminally some time ago in \merica the 
district attornev might well have disc: urded his 





copy of the Federal Code and subst ed ( te 
53, Sec. 2, 28 George III (1788) as S \ 
whereas, a certain number of coal ers 
formed themselves into a society and held pr te 


meetings at the local exchan ge in the ¢ Ity f Los 
on, p Tessing t ml tke vr. yulati ns Tort PUr°pPos 


of carrying on the trade in coais \ egulations 


may have a tendency to prevent the said trade fron 


being free and open; be it further icted by the 
uthority aforesaid tl I er of 
persons united in covenants or partnerships, o1 
any way whatsoever, consisting of more than five 
persons, for the purchasing of coals for sale 
for making regulations with respect to the 1 
ner of carrying on the said trade coals, shal 
be deemed and adjudged to be ar niawtu m 


nation to advance the price of c 
Royal Patents Judicially Outlawed 


\ diversion might be helpful at this juncture 
to bring out another monopolistic ag y that was 
destroyed by the courts, in spite of the Parliament 
and the Crown. Royal patents for monopolies to 
favored individuals not only existed in early Eng- 
land but, under Elizabeth, who had 1 ‘ther con- 
venient way of compensating her warriors, covered 


almost every item of necessity (See Hume, Hist 
Eng. Harper Ed. 335-6) \ spirited example of it 
flourished in Cuba until it was destroyed through 
American influence. It may be found in Mexico 
today, in some respects. As the spirit of equal op 
portunity grew in strength in England, the legality 


of these patents, as being in violation of natural 
rights and equality under the law, was subjected 
first to open criticism and then to successful liti- 
gation until, in 1602, they were declared void in 
Darcy v. Allen (11 Coke 84b, 86b; 6 Butterworth 
Ed. 162; 3 Inst. 181). This case supplies such | lucid 
analysis of their operation and interesting argument 
against trusts and monopolies in restraint of pers 


and their effect upon both government and the gov- 
erned that its perusal is commended to every 
student of the philosophy and sciencs f the law 


Coke’s Analysis of Trusts 


Very briefly put, Coke argued that prices will 
be raised because one possessing “the sole selling 


any commodity, may and wll make the price he 
pleases;” that merchandise produced under a 
nonopoly “is not so good or m hantable as it 
was before, for the pe sag having the sole 
trade regards only the priv: bet t ” that 
it tends to the reduction of wages and to idleness, 
through curtailment of productio1 These be un 


answera ble reasons based up: 
and drawn by a great jurist out of the experiences 


f the ages (Deut. 24:6) that never has been and 
never may be prudently ign red The court nulli- 
fied an act of Queen El tl tself an epochal 
event 
Royal Trusts Prohibited 
ine would be exceedingly 

it the Scotch Presbyterian, Jam I, wrote a book 

that was not published until 1610, entitled “A 


) 
Declaration of His Majesty’s Pleasure, et« Ni 
in Darcy v. Allen (supra) read this 





. e 2 4 ++ 1, 
book an oted trom page 13 tl tne 
learned was not so tortunate, and sets down 

- “ ° 1 . ‘ . CSAaA 
the following most creditable ervation An 
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UNLAWFUL TRADE COMBINATIONS IN HIstTor\ 


that 1 v is, in a book which 


is published, that monopolies 
laws of this realm; and there- 
ls that no suitor presume to 
them.” So it is apparent 

lies and combinations 

nt and threatening 
rs anchored at Jamestown a 


1 


ancestors probably brought 


her It is a historical fact 
lized all the ardent spirits at 
t tT s diss lved by 1 new 


Invoked the Common Law 


nmnarent ¢ + uring 


the days 


nce against combina 


ch relaxe ind legislative 

ore ( t the extent of re 
Stl 6th Edward VI here 

2 George I] Chap. 7), it is 
ng fact that the courts paid 
to the legislative repeal, being 
it common law justified them 
poly \nd they did But 

) James I, Chap. 2 In the case 
t 1 East 143, 156, the Court 
tly satisfied the common law 
h respect to offenses of this 
lering whether that was in- 

iv by the Act of the 12 George 


the resolution entered on the 
US Parliament, but 
statute book. and there | find 


iches upon what I have said, but 


certain statutes, upon none of 
secution founded, but upon the 


there were als lroit lawyers in 
late as 1800 Lord Kenyon held 


the entire production, as was 


used, was not essential to the 

t Dp ly Chus we fil 1 the 
trine of relativity which 

erical trine f today 


1 Old Definition 


re we may profitably examine 
wful restraint of trade and 
ing it, as laid down first by the 
he Parliament. In Rex v. Wad 


is said “his traffic - « Was 





v to enhancing the price of 


leprive the people of their ordi 


else to compel them to buy it 
rice: who can deny that this is 
greatest magnitude? .. . /f 
not operate to this end, interest 


our attention to it. Now, 


nt into the market for the very 


ng the dealers om hops to raise 

le, offering them higher terms 
es osed and were contented 
¢ them to withhold their hops 





orat compel the public to 
What defense can be made for 
how is it possible to impute an 
Ve must judge of a 


his overt acts, and by that rule 






it can not be said that the defendant’s conduct was 


fair and honest to the public. It is our duty to 
take care that persons, in pursuing their own par 
ticular interests, do not transgress those laws which 
were made for the benefit of the whole community.” 
It is doubtful if that definition will be improved, 
because it takes account of human nature and rests 
upon common sense. And what a reflection it is 
upon the ethics of the commercial personnel! 
The Sign Language Forbidden 

Turning now to the Act Against Regrators, et 
previously cited, the promise to show how prices 
may be raised without the aid of vocal agreement 
will be made good. We find Parliament forbidding 
traders and manufacturers to “make any motion 
by word, letter, message or otherwise, to any per 
son or persons, for the enhancing of the price or 
dearer selling of anything or things above men- 
tioned, or else dissuade, move or stir any person 
or persons coming to the market or the fair, to 
abstain or forbear to bring or convey any of the 
things above rehearsed, to any market, fair, city, 
etc., as aforesaid shall be deemed, taken and ad- 
judged a forestaller.” This prohibition probably 
enters into greater detail of description than any 
other since it forbids transference of thoughi by any 

This is the statute that is recognized as the 
most extreme and that stood until repealed in the 
reign of George III. Nevertheless, we have seen 
that it was pronouncd by the courts to be merely 
declaratory of the common law and therefore its 
repeal produced no limitation on the law against 
trusts as defined by the courts. In other words the 
fearless and far-seeing courts properly assumed 
that there were certain natural rights as to which 
no legislation was needed for their protection. (For 
the elucidation of this sacred principle see Mr. Jus 
tice Miller’s opinion in Citizens, etc., Co. v. Topeka, 
87 U. S. 655; 22 L. ed. 455.) 

The Punishment 


In the punishment meted out one is obviously 
nterested, for it will prove a fine index to the char- 
icter of the offense. Zeno (see ante) provided that 
‘if any one shall presume to practice a monopoly, 
let his property be forfeited and himself condemned 
to perpetual exile.” Fearing that corruption of the 
judiciary might be attempted by trusts, Zeno also 
provided that “your court shall be condemned to 
pay fifty pounds of gold if it happen through ava- 
rice, negligence, or any other mfsconduct, the 
provisions of this salutary constitution for the pro 
hibition of monopolies and agreements among the 
different bodies of merchants shall not be carried 
into effect."” (Canadian Law Times, supra.) The 
Act of 5th and 6th Edward VI, provided for the 
first offense “imprisonment for two months without 
bail or mainpraise and double the value of the 
goods.” For the third offense one was set in a pil 
lory in his home town, forfeited all his properts 
and was imprisoned at the pleasure of the king 
The offenders were proceeded against by indictment 
or information in the King’s Bench at Westminster 


Commercial Growth Influences a Change 


But times change and public sentiment changes 
with them. Eventually the hostility to trusts sur 
rendered somewhat to the demand of foreign trade 
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for economic combinations. Incidentally the same prepared for the year in which this is written. Ham 


policy is advocated in America today and, as we murabi (2530 B. C.) seems to have had no labor 
shall presently see, has not fallen entirely upon troubles for the simple reason that he laid dow: 
deaf ears. It promises to become a political issue a schedule (Sec. 273 et seq.). During the long 
as if it were something new. It applied to labor as days from April, which is the beginning of the year, 
well as to trade and manufacture in England. The _ to the fifth month, a farm hand received a higher 
most satisfactory explanation of this change of Eng compensation than for the other months 7 he 
lish sentiment was given by Lord Justice Bowen in’ wages of artisans were also fixed by statutes (Se 
his lucid opinion in Mogul S. S. Co. v. Me tions 274, 257, 261). The duties, resp lities and 
Gregor, L. R. 23, QO. B. Di 598. The revert punishment of laborers were oner severt 
sal of sentiment was a recognition of an obviou Sections 253 to 267). <A glance at t Old Testa 
growth of commerce and industry that had com ment would indicate a similar governmental policy 
menced, for the first time, to make itself felt in for fixing wages, for the young Levit ludg. 17 10 
government. It was the obvious decay and loss_ received ten shekels a vear: the angel Raphael (Job 
of influence of the patriarchal and feudal institutions 5:14) a drachma a day; while th iborers in the 
that had controlled, to its great disadvantage, the vineyards (Matt. 20:1) received a denarius a day, 
English social and economic viewpoint It will be though at a later period the yearly system ay pears 
noted that these same agricultural, industrial and to have been in vogue (Lev. 25:53 nd under a 


labor issues recur as American political issues. formal contract (cp. Job 41:4) The Mosaic law 


Fir 
the 


a suitable recognition by government was but a _ promptly and in full (Deut. 24 14; Le 19:13; ep 


nor 


the views of Edward Jenks (Short History Eng madan jurisprudence (Rahim, 1907, London, Luzac 
land) that Edward I, the “English Justinian,” mad & Co., p. 317) fails of achievement that respect 
possible the change. He seems to have sensed the There is a mere prohibition against selling onselt 
potentialities of a great English commerce and leg nto slavery Holdsworth (6 Hist Eng. Lav 
islated in its interest. His famous “Statute of Mer p. 347) discourses interestingly on the subject 
chants” or “Acton Burnell” lifted the merchant Like the poor, labor troubles seem 1 e beet 
from the rank of the “foreigner” who, deprived of always with the English. During these years labor 
all personal privileges or rights, had previously to relations appear to have fluctuated mu between 


be 
gua 
furt 


profits, was lifted into the high place of a most 
useful and honorable vocation (3 Select Essays Under the Tudors and early Stuart Kings, 
Anglo-Am. Leg. Hist. 139). This article is well wages as we ll as prices were part of a coherent gov 


wor 


Commerce Seeks Freedom “2 
; The nearest America ever approximated such a 
Indeed, it soon came to pass that National condition was during the price-fixing period of the 
strength was measured by commercial prosperity as World’s War, except that labor as left tree to 
it is done in America today, for “the power of the contract as it pleased. And it did t was a paterna 
state would be best secured by measures which jf not a benevolent government in England because 
ensured the expansion of commerce.” “Thereupon, largely under the influence of patriarchal and feudal 


said 


tific man demonstrated the futility of attempting t sent. In rebuilding after the great fire in London 
legislate against the natural laws which he had dis in 1666, special statutes (18, 19 Charles II C. 8) 
covered. The commercial man found in these dem were provided, embodying tl principles and 
onstrations an additional argument in favor of the regulating both prices and wage The Judges of 
policy which he advocated.” The argument of the the King’s Bench were authorized to fix the rate ot 


merchants, pointing out the fallacy of the Bullem wages of workmen, to the end that none mi 


Exportation Bill of 1690 (Hist. M. S. S. 13th Dep. “make the common calamity a pretence to extort 
App. Pt., V. nd. 330, pp. 181, 2; no. 353, pp. 205-7) unreasonable or excessive wages” (Sec. 15 supra) 
is a splendid evidence of the militant part they were It embraces by name of vocation all persons that 
now taking in government and which would have might be engaged in and about building and, of 
been wholly impossible a few years before and be course, includes merchants. A refusal of the met 
fore England commenced to think nationally chant to sell or the laborer to work at the named 
Other incidents appear in the article that are of rate or to depart from the work without leave, was 


equal significance and highly indicative of a full made punishable by a month’s imprisonment or a 
recognition of tt ders and the dependence ot gov fine not exceeding £10. This seems to have been 
ernment upon the men of commerce but little more than the spirit if not the intent of 
Labor Combinations rhe regular law 
Contrary to modern policies, labor combina And Then the “Dole 
tions did not escape the regulation of anti-trust Now it will be noted that, while the laborer was 
legislation, but stood on the same plane with met coerced to work, the employer was not obliged to 
chants and manufacturers during the period just keep hi employed This ut uitable condition 
discussed. and for obvious reasons suffered more brought about idleness and consequent poverty that 


Mention has been made of the restrictions of the had 
Emperor Zeno, A. D. 483, that might have been ment Thus originated a systen i Ims that 





















































- I - 
st one then the other protrudes itself mostly in does not seem to have fixed a scal f wages, but 
vision. While the ascetr lancy of commerce to only legislated to assure the pay! nt I wages 
s 


mal expectancy, one is inclined to subscribe to Jer. 22:13 and Mat. 3:5) A search of Muham 


protected by a patron like an infant with his substantial serfdom and violenc« [It is helpful to 
rdian. Commerce, that had been condemned as_ follow Holdsworth a little way 


1ishing an opportunity to « heat or make usurious 
- Pl Labor Under the Tudors 


sint " ry! 


th study ernmental scheme for the regulation of employer 
and employee. Neither was permitted to contract 


Holdsworth (6 Hist. Eng. Law 359), “the sciet institutions \ rational conceptio1 is wholly ab 
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o be recognized and relieve y the Gover 
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been dignifi to “doles” 11 ntemporary times 
and continue ts destructive course to this day. 

iry charitable expedi 
iting away the very 
vitals of a e and useful people, both as to sub- 

expedient to compen 
sate for t oT error of forbidding freedom of 
Economic 


equilibriur estroved because labor was not 
one 
cailies ain ‘ eine in annthes It 
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When the 
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with charity like 
burdened with 
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e lack of freedom of 
h trader and laborer, 


Vicinage 
was ob 
in that 
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ree. 


tne a ret 1 is ¢ ix pave! 


his livit ecame a real freeman and 


thoug! f human interest and economic 
errors, the t space to do more than make a 
u where 
Viewed politicalls 
t equity in so one 
necessary public 
nd le mpathy to effect correction 
, continued when 
vith its character 
the repeal of the old 
new era of 
law, re 
trade, 
vhich w ed of a character requiring absolute 
control persons familiar with that trade will 
till sui generis (tividsworth, p 
; t see 14 Charles II, C. 32, Sec. 15) 
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institutions in its next labor crisis. Neither of the 
extremes seem entitled to the glory of the present 
i government. 
The Period of Violence 

This unsatisfactory enforcement of the statutes 
was followed by a period of strikes. This violence 
was sought to be suppressed by Proclamation in 
1718, but like all government by duress it achieved 
little and finally worked its own dissolution. As 
early as 1671 the coal miners at Newcastle on Tyne 
had become tumultuous over wages and treatment 
(S. P. Dom. 1671 p. 297). In the early part of the 
Kighteenth Century, acts aimed probably at both 
employer and employee, were passed prohibiting 
combinations in respect of the “amount of the 
wages payable in certain trades” (Holdsworth p 
349). Adam Smith philosophises interestingly on 
this subject in a manner that must be read to be 
appreciated. (Wealth of Nations. Bk. 1, Chap. X.) 
Iminent statesmen are still fatuously trying to re- 
peat the failures pointed out by Adam Smith be 
cause they fall afoul of economic laws and human 
nature. The influence of these elements seem to 
have changed little since they proved their power 
in the early English struggle for commercial life, 
as factors more potential of achievement than the 
vaunted wisdom or wicked expediency of political 
legislation 

The Arguments of Child and of Petty 

Holdsworth introduces us to two interesting 
characters, landmarks within themselves and who 
are really the economic Montesquieus of England. 
ach prepared briefs against any statutory regula 


great 


tion for either merchants or laborers. Child (A 
New Discourse on Trade (1649) 147) was in com- 
merce and Petty was an economist. (Economic 


Writings of Petty Ed. by Hull). They composed 
an ideal pair. Child’s practical philosophy was that 
“they that can give the best price for a commodity 
shall never fail to have it, by one means or other, 
notwithstanding the opposition of any laws, or 
interposition of any power by sea or land; of such 
force, subtlety and violence is the general course of 
trade.” He applied this doctrine to labor also. But, 
while it aids the merchant who was able to achieve 
for himself, it was not the work of any author that 
gave the laborer his freedom. It was an incident 
of the sentiment robustly maturing in the business 
world, “that success or failure in any given business 
was due to individual merit or demerit, and that 
the active supervision and regulation which was 
characteristic of periods (particularly 
following the Restoration) was an error,” had 
been well demonstrated by both poverty amongst 
laborers and bankruptcy in business. Whether the 
laborer has sacrificed any of his hard-earned free- 
dom and usefulness to society to the Union is not 
a relevant subject, except as and when the Union 
combination in restraint of trade. As 
an economic element labor then stands on the same 
plane as merchants and producers, for labor is not 
a commodity. Laborers therefore the 
good sense to fall into the parade and keep step, 
so to speak, with the merchants in the militant use 
ol 
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ition to exercise th de and offense It is of the Nation That it saw its 
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By CHARLES 


“no liability 


Che remote " 


LJ 
wit { ‘ } onvert tar. 
Witt as < pe \ 


if x ite, ca the Workmen’s 
Compensatio1 vitl ich we are familiar was 
the “Indust! Revolutio1 { the early nineteenth 
entury t recognized that such 
1 revolut a greater catastrophe than a political 
revolutio1 auses far more suffering and loss 
of lite s in the long run may be good, 
as were the sults of the French Revolution, but 
for the imn e losers there is untold misery. An 
industrial iety, organized in a local way, on a 
small scale th the individual workman as the 
unit, is su y and violently changed over to ht 
a highly org ed factory system, with standard 
ized, qu inti roductior ere the individual is a 
living cog great machine In the older days, 
when a mat! nly a few employees, they were 
more near! equality with him, and there 
was a hun ition. The bankers of London, not 
much ove! ndred years ago, found that forgers 
yf bank-1 ed hanging (then the punish 
ment great number of other offenses 
uwainst property because the individual banke1 
was t an association of bankers was 
rn to t that human element out of the situa 
tio! ere to find himselt 
conir i stitution, without the 
uma merc? id pity 

Somet f the same kind happened in in 
lusti ll workshop was swallowed up in 
the vast ry. Yet today we grudgingly 
concede to kmen the right of collective bargain 


tection they get from their labor 


ing’ al 


unions ( to cling to the now-impossible 
theory that tl mmon laborer, who is to industry 
what the “man with the hoe” is to agriculture,— 
that the mon laborer lying to a great in- 
dustr! b, is perfectly able 
to take car his own interests, and that when 
he makes t ntract of employment, then is the 
time ns that he thinks 
necessary to protect his rights in the future; where- 
upon the rties, of their own free will, and as 
equals greed wu the terms ot employ 
ment. the matter is none of the States business any 
further, ex t 1 ee that t terms are strictly ob 
served 
Take S ctrine, for example. 
which is nr? est il ished is law on both sides of 
the Atlant ean, that an en ployer is not liable 
to one for an inju! sused by the negli 
gence ot el The theory is that 
yne sé keep an eve on the other, notils 
the maste1 misconduct apacity, or neglect of 
duty, and le the service the common employer 
will not t such precautions, and employ such 
rents f all may require.” Compare 
the lene f this doctrine in the 
Biblic en grinding at a mill 


29 


P. MEGAN 
Illinois, Bay 

with its application to the case of two employees 
yf a great railroad system who never saw ard 
f each other. 

So with the doctrine of assumed risk 
contributory negligence,—in collisions of boats, 
where there is fault on both sides, the loss ap 
portioned; but on land, if there is mixed into the 
affair the smallest negligence on the plaintiff's part, 
that one-tenth of one per cent spoils the whole 
brew, and the defendant goes off scot-free. 

§ 

With the law in this shape some observer of 
the situation decided that this would have to stop 
There was much groping about for a principle that 
would justify doing something about it, but the 
leaders of the movement appeared not unmindful 
of the example of Frederick the Great, who, when 
he wanted some neighboring territory, would take 
it, and later employ some one to formulate a favor- 
able theory in support of what he had done. The 


or he 


As for 


1S 


first Employers’ Liability (or, more correctly, 
“Workmen's Compensation”) law in this country 
was the New York act of 1911. The court of 
appeals promptly declared it unconstitutional. 


Some one thought of cutting the Gordian knot, of 
saying to the employer, “Take our Workmen’s 
Compensation plan or leave it; but if you don’t 
take it, we will abolish your three pet defences of 
assumed risk, the negligence of a fellow-servant, 
and the contributory negligence of the person in 
jured.” There has been reasonably plain sailing 
ever since; we have practically an insurance 
scheme, with the cost charged up to operating ex 
penses; but we are not yet sure what “godless 
giant” we have “provoked,’—whether “eminent 
domain” or “the police power,” or perhaps a tertium 
quid; in any event some principle ultimately refer- 
able to the law of self-preservation,—Salus populi 
suprema lex 
§ 

With Rylands v. Fletcher laying down a number 
of things we may do only at our peril, fault or no 
fault, and with Workmen’s Compensation Laws 
boldly dropping the idea of fault altogether, our 
long and painfully wrought out scheme of tort- 
liability seems to be in a bad way. And it is not 
a question of philosophic interest alone, for along 
comes a widely advertised proposal to extend the 
scope of liability without fault, to cover street-acc! 
dents to citizens in general. If you are run over 
by an automobile you are not to have a long, ex 
pensive, and very likely futile litigation with the 
owner of the car, as to who was at fault, if any one; 
you will get your compensation out of a fund, as 
injured workmen do; which fund will be made 
up by a general levy on automobile-owners. Are 
you for or against such a law? and why? 

, If you can answer correctly, you may make a 
contribution to the new theory of torts. Perhaps 
we ought to have two talents of gold laid down 
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on the floor before u . eo be given to him who 


offers the most satisfactory decision, as in the scene 
on the shield of Achille 
g 
s 
Bishop's sub-title is worth a moment’s notice,— 
“Everyday Rights and Torts.” You have some- 


thing to say about whether or not you are going 
to enter into any particular contract, but from torts 
there is no escape. You may be the subject of a 
tort at any time; torts fall alike on the just and the 
unjust; and, as for being the actor in a tort, you 
can never be sure of being more fortunate than the 
great John Rylands, the Andrew Carnegie of the 
English Midlands, mill-owner, coal magnate, and 
merchant, financing the Manchester Ship Canal and 
making large gifts to charity, his name perpetuated 
by the John Rylands Library at Manchester, which 
is already becoming famous; he, as I suppose, was 
the defendant, and the losing party, in Hylands v. 
Fletcher. “The law,” says Holmes, “is gradually 
enriching itself from daily life, as it should”; and, 
in particular (he goes on to say,) “the great body 
of the law of tort has been derived. . . from 
daily experience.” No illustration is too homely; 
the dog who has had his one bite, as allowed by 
law, is thereafter subject to the rule in Rylands v. 
Fletcher; that is, you keep him at your peril. 

One more example may be given. We have 
had much discussion of the duty (if any) of the 
land-owner to the trespasser known to be on the 
land, and even to the trespasser not known to be 
there; must the land-owner do more than abstain 
from wanton acts of injury? Particularly has there 
been controversy over liability for injuries to chil- 
dren who come to play, attracted by a railroad turn- 
table or something else of the kind. It has been 
said, airily, that it is the business of parents to 
keep their children off the streets. Conditions in 
the densely crowded cities of modern times, and 
the necessity in so many cases of having all the 
adults of the family away at work during the day, 
have made this doctrine as obsolete as the horse 
and buggy. The student of today goes for his 
philosophy of law on duties towards children on 
streets and in vacant lots, not to Coke and Black- 
stone, but to the Reports of Playground Commis- 
sions. 

This may help, also, to explain the place of the 
jury as the kingpin of the practical administration 
of the law of torts; by the aid of the jury we are 
“continually conforming our standards to experi- 
ence.” In the jury box we are supposed always to 
have twelve “ordinary prudent men”; and thus the 
standard of care we have set up,—the flexible stand- 
ard of “due care under the circumstances’’—the 
whole duty of man” in five words—is not academic 
and impossible, but instead is a reasonably work- 


able scheme,—which is as much as we can expect 
from any human institution 
8 
Torts are a living, growing branch of law. In 
New York a cigarette manufacturing company used 
a girl’s picture, without her consent, to advertise 
their cigarettes. She appealed to the courts in vain, 
and the legislature had to intervene. I venture to 
say that, even in the few years that have lapsed 
since then, professional opinion has so advanced 
that a statute would not now be necessary, in 
some States at least. The register of torts is not 


{ 
closed; if you are wronged, and the particular 


+ = within ' 


wrong you have suffered does not cor within any 
existing rubric of the law of torts,—if it is not 
libel or conspiracy or malicious prose 


timidation of your employees or customers, if it is 
not negligence (most comprehensive of all head 
ings) or deceit or assault, and so fortl yet there 
may be redress; you may have the honor of estab 
lishing a new tort, the privilege giving your 


name to a new leading case 

We have been fortunate in thi Dean Poun 
congratulates us on the lucky circumstance that al 
though both Justice Story and Chancellor Kent 
wrote books covering many of the great depart- 





ments of law,—and there was nothing which either 
touched that he did not adorn,—y either wrote 
a book on Torts Had either done , the law 


might have crystallized in the onl 
time possible; we might have had a law of torts 
on the lines of the civil law, not those of our own 
common law,—an exotic code, fixe 
capable of adaptation to the then unsuspected, and 
even now but half understood, demands of Amer- 
ican life in the twentieth century 

The modern law of torts has commanded the 
best thought of some remarkable men; and now, 
fourteen hundred years after the Emperor Justinian, 
comes the newly-launched American Law Insti 
tute, with the gigantic task of re-stating the whole 


g 
law, endowed by the Carnegie Foundation with a 
million dollars, and choosing Torts as one of the 
four subjects of the law to be taken up first. “It 
is probable,” said the Director of this great enter- 


prise, very lately, “that our whole law of negligence 

needs radical revision.” It had already been said 

elsewhere that the doctrine of negligence is “very 

modern—so modern that even the great ju ( 

sat in Rylands v. Fletcher can have 

perfect sense of its reach and power 
§ 


yes W ho 


We may still be disturbed about the exceptions 
to our rule of “no liability without fault.” In our 
law libraries shall we put our books on Workmen's 
Compensation in the Torts alcove or in the Con 
tracts alcove? For classifying them under Con- 
tract, there is this to be said: “The movement of 
progressive societies has been in general from 
status to contract ;” that is, instead of determining 
what are A’s rights and duties with respect to B 
by considering, not any agreement between A and 
B, but simply what relation you find them in, as 
tenant and lord, or servant and master, you are 
instead to examine the bargain the parties have 
made with each other; the law ceases to enforce 
the incidents of a relation, and sees to it only that 
the parties shall do what they have mutually con- 
tracted to do. This is the very doctrine for an in- 
dependent, self-reliant, liberty-loving, individual- 
istic commonwealth. There are signs of a turning 
back of the current. For centuries the duties of the 
inn-keeper and the common carrier, and the corre- 
lative rights of the guest and the passenger, have 
been determined by law, largely independent of,— 
and indeed, if necessary, contrary t the bargain 
of the parties. To these the tendency is to add 
many others. Insurance is the best example; the 
parties nowadays have very little to say about it: 
whether to enter into the relation of insurer and 
insured is entirely for the parties to decide; but, 
once having entered into the relation, the law fixes 
almost all its incidents; what you may or may not, 
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ind must t, do, doe depend on the 
terms of yot ct, but on the law. The land- 
lord and tenant ws of the past few years, fol- 
owing the war, furnish another g od example. 
In nearly th t common contractual relation, 
that of emp! | employee, the parties make 
part of th t by their agreement, but the 
law ste] I nnexes other terms Viewed 
from this s kmen’s Compensation has noth- 
ing to do tort-lhability ind does not be- 
long in t f torts at all: it is one of the 
terms ot thi ntract between the parties,—not 
ynne that the e themselves put into the con- 
tract, | é s put i \s it begins 
with contract greement of the parties,—we 
are going to get help here with our street-acci- 
dent compensatio1 w, which has nothing to do 


with cont! 


. 
Having t ned a politely bowed 
the whole la mployer Liability off the stage 
of torts, we lands / tcher leit on our 
hands \ vel rt time ago we might have got 
rid of this « ying is out of the cur- 
rent of t gradually drop from 
sight I y 925 I do not feel safe in 
saying this ve find some synthesis which 
will include th this case and the long line of 
cases whicl no hability without fault?” 

Any su er-riding principle would neces- 
sarily be alongs es somewhat like this: 

Augustine rrell, in a sl course of law 
lectures at f the Inns of Court, which must 
have cut into the attendance at the London music- 
halls, remar! n his lively wa 

“This thet the basis the Law of Liability. 
Negligen« eS. BA bre acl I duty No breach of 
duty, 1 eglis ( N gligence, no liability.” 

“Duty” is the key-word, the center of the law 
of torts, as of fittingly so, for the law of torts 
has grown a e has made greater demands on 
it The right of privacy, the right not to have 
things that vi te good taste thrust upon one, are 
rights that w 1 have been incomprehensible in 
a primitive 

“Conduct s one writer of today, “may, of 
course, be oT wicked and yet be no breach of 
law at all \ who should callously stand by 
and watch a child drowiuing in a shallow trough 
would ar ersal indignation; but he would 
have committe ither a criminal nor even a civil 
wrong 

This has not satisfied legal philosophers. 
“When a persotr in danger, why,” asks Bentham, 
“should it not be the duty of every man to save 
another hief, when it « be done with- 
out prejudicing himself, as well as to abstain from 
bringing it 7 

In this law has not yet caught up with 
social moralit But if you stored a million pounds 
of dynamite i! varehouse immediately adjacent 
to a large hospital, not merely would public opinion 
condemn you, but if anything happened you would 
have a hard tit f + with a jury 

§ 

Bishop’s t tment of the larger social duties 
is worth ir attentior These are duties, 
he says, vi I e may disch: rge though in so 


hers. The illustrations he gives 


doing we 
house to prevent him 


are,—breaking into a man’s 


from killing his wife; carrying a quarantined person 
out of a burning house, through a crowd, and thus 
risking the spread of a malignant disease; blowing 
up a house to keep a fire from spreading; stating 
honestly, though mistakenly, what you think of a 
former servant's character. You are not liable for 
injuries done under these circumstances. Similarly, 
there is no contributory negligence in such cases 
as these; a mother rushes in front of a train to save 
her child’s life; an engineer sticks to his post to 
save the lives of his passengers. 

It will be noticed that all these illustrations in- 
volve a purely negative principle,—the law excuses 
you for what you have done; it recognizes a right 
in you; nothing is said about any duty, as to save 
life, or to refrain from building a spite fence 
To have suggested this in 1889, when Bishop 
wrote, would have been premature,—that is, would 
have been bad law. Perhaps we are getting ready 
for a positive standard, embodying an entirely new 
social ideal,—a duty owed to society to come up 
to a fair level of consideration for others; a faint 
but courageous response to the glorious challenge 
of the Roman law, “to live honorably, not to in- 
jure another, and to render unto every man his 
own”; another small advance on the age-long jour- 
ney towards the Golden Rule, of doing unto others 
as we would be done by. 


3 


We are accustomed to think of a whole class 
of what we call moral obligations, as distinct from 
obligations enforceable by law. What we are 
talking about just now is taking another small bit 
out of the domain of moral obligations and trans- 
ferring it to the domain of legally enforcable obli- 
gations. Here we shall have to go very carefully. 
We must not put everything under the direction of 
the State; we are to balance advantages and dis- 
advantages,—how much shall we yield to the op- 
ponents of factory legislation and Workmen's 
Compensation? How much of what is selfish and 
hard must we leave untouched, to avoid the fatal 
alternative of turning our whole lives over to so- 
ciety to manage for us? 

We are back to Workmen’s Compensation, 
then; if it belongs in our field, it is to be referred, 
not to charity in its narrow sense,—on the principle 
of transferring a loss from one who cannot afford 
it to one who can,—but to a duty growing out of a 
relation which historically amounted to taking the 
apprentice into the master’s home to feed, lodge, 
clothe, educate, and treat as a member of the 
family, answering for his torts, and being respon- 
sible for his well-being. And it may be that on a 
wider view of social duty we may even bring 
Rylands v. Fletcher within our scope. 


§ 


We may now at least appraise more correctly 
a sentence of a German jurist which is likely to 
be taken up by the ribald; law, he said, is a mini- 
mum ethic. It has been declared, upon high au- 
thority,—that of Blackstone himself,—that Chris- 
tianity is a part of the common law of England; 
and a similar statement has been made in the 
United States. Once when the remark was re 
peated in an argument in court, a future Lord 
Chancellor whispered to the barrister who was sit- 
ting next to him, “Did you ever draw an indictment 
against a man for not loving his neighbor as him- 








AMERICAN Bar ASSOCIATION JOURNAL 


+ 











1; 


self?” This is well enough, but a man’s reach _ of charity in its widest sense,—the immensely diff 
should exceed his grasp, said Browning. Ibsen’s cult problem of being kind without w eakening tl 
Master-Builder built high« han he could climb. moral fiber of your fellow-man. It is a renew 
King Arthur, said the traitor who hated him, bound of the promise that the meek shall inherit the eart 
his knights by such strait ws it were a shame _ It has an affinity with the great d atic thes! 
a tnan should not be bound | yet the which no of Equality; which, as Gilbert M y puts it, 
man can keep. The temp! Justice is the Gree “a doctrine essentially religiou mystical, c 
temple set on a hill,—the ¢ lows the gleaming tinually disproved in every tres St which 
columns upward until thei l re lost the can be formulated, and yet re g one of tl 
clouds. living faiths of men.” 
3 . 

Negligence does not ate in a vacuum,—it When one of the great leaders in the law 
has to do with “conduct, not a state of mind”; it torts died in 1921, an eminent fellow-pr fessor sai 
means neglect of a duty; that is, a failure in a re- yf him: 
lation in which we are to another; thence, from the “Precise and thorough as he s in his defini 
relation of one individual to another—simply as_ tion of legal rights and duties, Judge Smith ha 
two individuals—we move on to social relations, little respect for the man wl s insists o1 
and condemn as negligent, and a tort, a violation those legal rights, and will not re than the 
of those duties which society as such imposes on law requires. It was his each ye after 
us in our relations with othe a violation which showing how few positive acts e demanded by 
is anti-social. Our ph hy is changing; the in- the law, to recommend the students to read the last 
dividualist of vesterday asked, with an air of final- part of the twenty-fifth chapt Matthew, and 
ity, “Am I my brother’s keeper The thoughtful thus call to mind the obligatiot e and beyo! 
man of today t so sure negative repl law.” 

§ 8 

I seem to sense the doctrine vaguely in the “Inasmuch as ye did it not t ne of the least 
writings of the statesman-like jurists of our own f these,”—perhaps we, too, n her eave our 
time. It has to vith tl ever-present problem ubiject 
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Clever Swindlers Specialize in Victimizing Lawyers 
Worthless Check Scheme Worked by Plausible Stranger in \ : 
Parts of Country 

HAT the us s and « fidence men s made at once, enclosing a k t meet 

operating t go] the country recognize the note the major part tl ( in the latter 

no profes ext s from their activities case promising to remit the a few days 
is sufficiently attested by the following letters—one Such check, as usually pre l, is a_ skillful 
from a Post Office I é r in charge, and th« counterfeit of a cashier’s che the amount 
two others ind il lawyers indented by means of a prot seems 
: ibove suspicion. As soon as s t time elaps« 

Worthless Check Fraud Scheme . i. ; Pps 

fe the letter enclosing the « reach tl 

“Post Office Department lawyel! fice, the stranger ; make 

me ati, O., Jan. 28, 192 s to the progress the onthi n. a 

“Dear Sit vhen informed that the « ved, et 

“Clever le iking a speciality I leay s to pre ail on the lawye t | have tl 
victimizing lawyers out the country by) ley part of it without d esstul 
working a fraud sche lving the use ot t this respect, the stranger | es bet 
less checks This s substance Ss as it in be discovered that the k is rthless 
lows: The losses thus sustaine yers ve bee 

“A stranger ¢ wyer's ce and leavs heavy, running into thous : rs 
a sham note ( collection from som “It is thought that perl ght see 
party residing at a e, explaining that this t arn your subscribers aga t this fraudule 
party is pertect 9 the amount and that scheme by giving suitable ty to the abo 
the note would not be t ver to the lawver tor i iti gratuitously At s to work tl 
collection but r tl that the money was trick, whether successfu should be 
sorely needed I s which the stranget eported immediately | wire telephone, G 
gives as that of the the note is simply a me ates, collect, to the | t Office Inspec 
fictitious address f lf or a confederate Charge having jurisdict the State whe 
When the lawyer's I emanding payment of the offense was committed. St re] s may | 
the note is received at the fictitious address a reply nade direct or through th st ster. O 
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ourse, steps 1 be taken t ive the offenders his importunities should be disregarded. I know 
detaine al authorities, pending action this is an unusual request, but it is the only means 
y the p nspectors of making known his traudulent practices and 
-espect thereby protecting the kind-hearted lawyer f1 
- his unscrupulous methods 
% c s “This man appears to be ibout hity ave youre 
= [ age ¢ respectably dressed, a iooth talk 
¢ ( ece ed by the t quite plausible 
\ ed simply as Resp tiully, et« 
extracting money 
the g e lawyer or by Kinship and Tuberculosis 
claimin ) with a wel — 
he first is tron 
Ker tate of the \ young man giving the name ol 
\ has been operating in this state representing him 
self as agent for the “Minneapolis Journal,” and 
[he Impersonation Game quite a number of magazines and papers, and has 
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( 1g ved in “Some of the lawyers in the east part of the 
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1 that ( d is to repre no such nephew, have never heard of the young 
—-* , able to com man before. A letter from Vermillion says that he 
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nia mmenced on one member of the supreme court of this state. This 
the Pa has been ascertained to be untrue also. 
“T j tten a great number of letters to “As this young man appears to visit only law- 
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o¢ him 1 tice. although I have offered to at unces in some other state of the Northwest | 
tend a1 eve ( rrested thought possibly you would be glad to publish a 
‘Tt , hort publication word of warning in the AMERICAN Bar ASSOCIATION 
in the A Rar Asc , ~ TouRNAL would JoURNAL concerning him. I am therefore writing 
erve § the Profession you this letter and hoping you may extend a warn- 
f the j ing to lawyers in general not to credit this young 
‘i 1 bliged if uld publish either maz 
this let t sta t he effect that the ‘Thanking you for any courtesy you may ex- 
ners ge himself to be and attempt- tend to me and to the members of the bar by ex 
ine to bot nev from lawvers. is a fraud and. tending this warning, I am etc.’ 
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